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summary:  On  July  18, 1979,  the 
Department  of  Energy  (DOE)  issued  a 
notice  of  proposed  rulemaking  and 
public  hearings  (44  FR  42094)  in  which 
DOE  gave  notice  of  a  proposal  to 
establish  regulations  providing  for  the 
implementation  of  the  Urban  Wastes 
Demonstration  Facilities  Guarantee 
Program.  Section  207(b)  of  the 
Department  of  Energy  Act  of  1978 — 
Civilian  Applications  (Pub.  L.  95-238), 
which  adds  Section  19  to  the  Federal 
Nonnuclear  Energy  Research  and 
Development  Act  of  1974  (Pub.  L.  93- 
577),  establishes  the  authority  of  the 
Secretary  of  Energy  to  implement  a  loan 
guarantee  program  to  assist  in  the 
financing  of  facilities  demonstrating  the 
conversion  of  urban  (municipal)  wastes 
into  synthetic  fuels,  and  the  generation 
of  desirable  forms  of  energy  including 
synthetic  fuels,  from  urban  wastes,  in  an 
environmentally  acceptable  manner. 
These  regulations  establish  the 
procedures  and  requirements  for  filing 
applications  for  loan  guarantees  to 
support  urban  waste  facilities,  and 
specify  the  procedures  for  evaluating 
and  selecting  applicants  to  receive  loan 
guarantee  support.  These  regulations 
also  detail  necessary  terms  and 
conditions  of  guarantee  agreements. 
EFFECTIVE  DATE:  June  12, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  K.  Walter,  Chief,  Community 
Technology  Systems  Branch, 
Community  Systems  Division,  Office 
of  Buildings  and  Community  Systems, 
Assistant  Secretary  for  Conservation 
and  Solar  Energy,  U.S.  Department  of 
Energy.  1000  Independence  Avenue 
SW.,  Washington.  D.C.  20585  (202) 
252-9397. 

Lawrence  R.  Oliver,  Office  of  the 
General  Counsel,  U.S.  Department  of 
Energy,  1000  Independence  Avenue 
SW„  Washington,  D.C.  20585  (202) 
252-9397. 

SUPPLEMENTARY  INFORMATION: 

I.  Background. 

II.  Comments  and  Responses  on  the  Proposed 
Regulations. 

A.  Suggestions  Accepted. 

B.  Suggestions  Not  Accepted. 


I.  Background 

Title  II,  Section  207(b)  of  the 
Department  of  Energy  Act  of  1978 — 
Civilian  Applications  (Pub.  L.  95-238) 
amended  the  Federal  Nonnuclear 
Energy  Research  and  Development  Act 
of  1974  (Pub.  L  93-577)  by  adding 
Section  19.  This  Section  establishes  the 
authority  of  the  Secretary  of  Energy  to 
implement  a  demonstration  program  to 
produce  alternative  fuels  from  coal,  oil 
shale,  biomass,  municipal  and  industrial 
wastes,  and  other  domestic  resources, 
and  to  provide  Hnancial  assistance  in 
the  form  of  loan  guarantees  for  the 
Bnancing  of  demonstration  facilities.  On 
July  18, 1979,  proposed  regulations  were 
published  in  the  Federal  Register  (44  FR 
42094)  to  implement  the  authority 
granted  to  DOE  under  subsection  19(y) 
of  the  Act  to  issue  loan  guarantees  for 
demonstration  facilities  producing 
desirable  forms  of  energy,  including 
synthetic  fuels,  from  municipal  (urban) 
waste. 

When  DOE’S  proposed  regulations 
were  announced,  public  hearings  were 
scheduled  to  be  held  in  New  Orleans, 
Louisiana,  on  August  9, 1979,  in  San 
Francisco,  California,  on  August  14, 

1979,  and  in  Washington,  D.C.,  on 
August  21, 1979.  Interested  parties 
desiring  to  speak  at  those  meetings  were 
requested  to  inform  DOE  at  least  10 
days  before  a  given  hearing.  DOE 
received  only  four  requests  to  speak  at 
these  meetings,  and  because  of  limited 
public  interest,  the  New  Orleans  public 
hearing  was  cancelled.  The  four  parties 
that  expressed  an  interest  in  speaking  at 
the  public  hearings  presented  testinfony 
in  Washington,  D.C. 

In  addition,  DOE  received  written 
comments  from  22  interested  parties 
representing  Federal  and  local 
government,  and  private  sector  interests. 
The  next  section  contains  summaries  of 
the  substantive  comments  received, 
both  oral  and  written,  to  response  to 
these  comments,  when  appropriate,  and 
an  indication  of  changes  made  to  the 
proposed  rule  as  a  result  of  those 
comments. 

11.  Comments  and  Responses  on  the 
Proposed  Regulations 

A.  Suggestions  Accepted 

DOE  made  several  changes  to  the 
regulations  initially  proposed  as  a  result 
of  comments  received,  "rhey  are 
presented  here  according  to  the  order  in 
which  they  appear  in  the  regulations. 

One  party  suggested  that  the 
regulations  specify  that  the  Secretary,  in 
evaluating  applications,  will  consider 


of  data  necessary  for  evaluation  of 
environmental  impacts,  energy 
efficiencies,  the  net  amount  of  fossil 
fuels  displaced,  the  technical  probability 
of  success  and  advances  in  the  state  of 
the  art.  and  other  factors  affecting  both 
the  economic  viability  of  the  technology, 
its  economic  desirability  (by 
displacement  of  fossil  fuels),  and  its 
environmental  desirability  considering 
both  the  advantages  of  generating  a 
clean  burning  fuel,  and  the  elimination 
of  potential  contaminants.  This 
suggestion  was  accepted  and  the 
Objectives  (§  798.2)  changed 
accordingly. 

Other  parties  recommended 
specifying  steam  as  a  desirable  form  of 
energy,  and  distinguishing  source 
separated  recyclables  from  materials 
recovered  from  mixed  waste  or  the 
combusted  residue  of  an  energy 
recovery  system.  DOE  incorporated 
these  suggestions  and  revised  the 
dehnition  of  desirable  forms  of  energy 
(§  798.4(h)). 

Several  parties  questioned  either  the 
definition  of  construction  and  startup 
costs,  or  total  costs,  or  cited  the 
potential  for  confusion  in  allocating 
project  costs  to  these  cost  categories. 
Several  changes  have  resulted  from 
these  comments.  Total  costs  is  now 
defined  (§  798.4(x))  as  the  sum  of 
construction  and  startup  costs,  and 
related  costs.  Both  of  these  terms  are 
defined  on  a  point  in  time  basis. 
Construction  and  startup  costs  will 
include  costs  from  the  start  of  final 
engineering  design  to  the  point  at  which 
the  equipment  is  ready  to  process  the 
first  load  of  wastes.  Related  costs  is  a 
new  term  that  includes  the  preliminary 
planning  phase  at  the  front  of  a  project, 
and  introduces  the  concept  of  a  trial 
period  at  the  end  of  a  project 
(§  798.4(s)).  The  trial  period  will 
commence  when  the  equipment  is  ready 
to  process  wastes,  and  may  extend  for  a 
period  of  up  to  two  years,  depending 
upon  an  agreement  between  the 
borrower  and  DOE.  In  addition,  project 
costs  (§  798.20)  have  been  grouped  by 
probable  cost  category.  Estimated  and 
actual  project  costs  will  be  allocated  to 
the  appropriate  cost  category  (i.e. 
construction  and  startup  costs,  or. 
related  costs)  according  to  the  point  in 
time  at  which  they  are  incurred,  and  the 
purpose  for  which  they  are  incurred. 

Another  party  suggested  that  every 
effort  be  made  to  issue  solicitations  for 
applications  through  the  information 
vehicles  of  public  interest  groups 
representing  local  governments  since,  in 
many  cases,  local  governments  simply 
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do  not  have  access  or  do  not  have 
sufHcient  time  to  monitor  the  Commerce 
Business  Daily  or  the  Federal  Register. 

A  change  has  been  included  in  these 
regulations  (§  798.40)  to  indicate  that  a 
summary  of  the  solicitations  would  be 
published  in  these  two  publications.  In 
addition,  DOE  will  directly  announce 
the  solicitation  to  interested  individuals, 
associations,  and  other  private  and 
public  entities  to  the  extent  feasible. 

One  party  recommended  that  all 
potential  applicants  be  notiHed  of  any 
presubmission  conferences. 

Accordingly,  a  change  has  been  made  in 
the  same  Section  to  indicate  that,  in 
addition  to  other  published  notices,  DOE 
will  give  direct  notice  to  all  parties 
requesting  a  copy  of  the  solicitation. 

Several  comments  were  received 
regarding  the  criteria  by  which 
applications  will  be  evaluated.  In  one 
case,  a  question  was  raised  as  to 
whether  the  list  was  to  be  construed  as 
a  reflection  of  priorities.  DOE 
emphasizes  that  no  priority  ranking  is 
intended,  and  a  statement  to  clarify  this 
has  been  added  (§  798.41).  In  addition, 
all  future  solicitations  for  applications 
will  include  further  detail  of  the 
evaluation  criteria,  a  provision  that  was 
not  previously  required  by  the 
regulations.  One  party  suggested  greater 
consideration  be  given  for 
commercialization  of  recycling  (source 
operation)  facilities,  which  conserve 
energy.  A  change  was  made  to  one  of 
the  criteria  to  acknowledge  and 
highlight  the  net  energy  benefits  that 
might  be  derived  from  recycling  waste 
materials.  A  change  was  also  made  to 
indicate  that  all  applications  for 
municipal  (urban)  waste  loan 
guarantees  received  pursuant  to  a 
specific  solicitation  would  be  reviewe'd 
by  the  same  review  panel,  to  the  extent 
possible,  regardless  of  dollar  amount 
(§  798.42). 

Several  parties  suggested  that  the 
proposed  regulations  required 
unrealistic  and  costly  detail  at  the  initial 
stage,  and  that  specification  of  a 
technology  at  such  an  early  stage  is 
inadvisable.  DOE  emphasizes  that  the 
purpose  of  these  information 
requirements  is  not  to  burden  the 
applicant  with  undue  work  and  expense. 
Although  the  regulations  do  not  specify 
a  point  in  the  project  at  which  the 
application  should  be  made,  it  is  hoped 
that  a  project  will  be  well  along  in  the 
planning  and  budget  estimate  stages  at 
the  time  of  application.  While  projects  in 
earlier  stages  of  development  would  be 
eligible  for  consideration,  the 
rudimentary  nature  of  information 
available  at  an  early  stage  may  hinder 
evaluation  and  selection  of  a  project 


since  complete  project  and  risk  analysis 
would  be  difficult.  Due  to  the  fact  that 
the  projects  will  be  unfamiliar,  and  the 
risks  probably  higher  than  the  financial 
community  will  accept,  DOE  will  need 
extensive  information  in  order  to 
determine  whether  the  project  will  be 
within  its  acceptable  risk  range.  As 
there  is  only  a  limited  guarantee 
authorization,  DOE  will  be  looking  to 
support  only  those  projects  that  are 
considered  to  be  feasible.  DOE  is 
expecting  to  request  the  same  types  of 
information  that  any  prudent  lender 
would  need  or  want  in  order  to  fully 
evaluate  the  project.  Changes  were 
made  in  $  798.43  to  indicate  that 
applications  would  be  accepted 
regardless  of  the  stage  of  project 
planning.  In  addition,  certain 
information  may  now  be  required  after 
the  initial  evaluation  stage  (§  798.45). 
Changes  have  also  been  made  to 
indicate  that  applications  can  be 
submitted  even  if  all  requested 
supporting  information  is  not  available 
at  the  time  of  submission. 

In  order  to  further  assist  the  applicant 
in  preparing  information,  and  expediting 
submission  of  an  application,  DOE  is 
contemplating  preparing  an  application 
handbook  for  this  program.  This 
handbook  will  provide  greater  detail  on 
the  exact  types  and  extent  of 
information  that  is  desired,  as  well  as 
further  describe  the  program,  guarantee 
requirements  and  conditions,  and 
sources  of  information  regarding 
compliance  with  other  laws,  statutes, 
and  regulations. 

Of  particular  concern  to  one  party 
was  that  the  proposed  regulations 
required  special  disclosure  of 
syndicated  private  placements 
concerning  the  lender.  The  party 
recommended  deleting  the  special 
disclosure  requirements  for  private 
placements.  DOE  emphasizes  that  the 
intent  is  not  to  make  public  the  names  of 
actual  investors.  DOE  recognizes  that 
these  types  of  information  requirements 
will  vary  on  a  case  by  case  basis. 
Accordingly  §  798.45  has  been  revised  to 
reflect  that  the  Secretary  will  make  the 
request  with  regard  to  individual 
applications  where  such  information  has 
been  determined  to  be  relevant  to 
evaluation  of  the  application. 

It  was  also  noted  that  the  applicant 
was  required  to  submit  a  plan  for  small 
business  participation,  but  that  the 
regulations  did  not  describe  in  sufficient 
detail  what  an  acceptable  plan  would 
be.  DOE  believes  that  general  guidelines 
for  "acceptable"  small  business  or 
disadvantaged  business  participation, 
applicable  to  any  and  all  projects,  would 
be  difficult  to  develop,  given  the 


expected  diversity  in  size,  cost, 
technology,  location,  etc.,  among 
proposed  projects.  Use  of  the  language 
"to  the  optimum  extent  feasible"  allows 
the  Secretary  and  the  applicant 
flexibility  in  working  out  a  mutually 
acceptable  plan  for  small  business 
concerns  and  disadvantaged  business 
concerns  to  participate. 

Several  comments  were  received 
requesting  mandatory  review  of 
applications  by  local  governments. 
These  comments  were  subsumed  by  a 
request  from  the  Office  of  Management 
and  Budget  (0MB)  that  provisions  of 
0MB  Circular  A-^,  Revised,  be 
included.  DOE  included  the  OMB 
requested  provisions  in  §  798.26. 

Finally,  a  comment  was  received 
suggesting  a  provision  providing  for  a 
reduction  in  the  amount  guaranteed  as  a 
part  of  the  obligation  is  paid  off.  (For 
example,  on  a  project  with  a  $100 
million  guarantee,  the  guarantee  only 
needs  to  be  for  $25  million  once  $75 
million  of  the  guaranteed  obligation  has 
been  repaid).  Accordingly,  a  change  was 
made  in  §  798.2  to  emphasize  that  the 
guarantee  is  to  pay  the  principal 
balance  of,  and  accrued  interest  on  the 
loan.  Any  payment  made  on  the  loan 
will  reduce  the  amount  outstanding,  and, 
therefore,  the  guaranteed  amount 

B.  Suggestions  Not  Accepted 

DOE  received  suggestions  for  a 
number  of  changes  in  the  regulations 
which  after  evaluation  were  determined 
not  to  clarify  or  improve  the  regulations 
and,  therefore,  were  not  incorporated  in 
this  final  rule.  These  suggestions,  and 
reasons  for  not  incorporating  them, 
include  the  following. 

It  was  suggested  that  DOE  support 
projects  by  providing  the  guarantee  of 
low  interest  payments  during  the  first 
several  years  of  a  project.  The 
legislative  authority  for  this  program 
does  not  provide  a  mechanism  to 
guarantee  low  interest  payments  to 
subsidize  the  technology.  The  authority 
is  to  guarantee  the  principal  and  interest 
of  obligations  for  financing  new  or 
commercially  unproven,  but  technically 
and  economically  feasible  projects. 

Another  party  commented  that,  given 
the  commercial  nature  of  waste-to- 
energy  projects,  the  responsibility  for 
developing  projects  lies  within  the 
private  sector.  The  party’s  concern  was 
that,  where  private  initiatives  to 
organize  such  projects  on  a 
commercially  viable  basis  are  already 
underway,  the  existence  of  loan 
guarantees  will,  in  fact,  impede  private 
investment.  It  is  not  the  intent  of  DOE  to 
in  any  manner  impede  private 
development  of,  or  investment  in  waste* 
to-energy  projects;  rather,  the  desire  is 
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to  encourage  development  and 
investment  without  Federal  assistance. 
The  purpose  of  this  program  is  to 
encourage  demonstration  of  new 
technology,  which  is  technically  feasible 
but  not  demonstrated  at  this  scale.  Such 
innovative  technology  may  not  always 
be  pioneered  by  a  well-financed 
company  or  one  which  can  secure 
financing  for  high-risk  projects  solely  on 
the  basis  of  its  own  credit-worthiness. 
The  loan  guarantee  program  will 
provide  a  mechanism  whereby  the 
viability  of  various  new  technologies 
and  processes  can  be  demonstrated  by  a 
project  which  would  not  have  been 
privately  financed  under  reasonable 
terms  and  conditions  without  the 
security  of  the  guarantee. 

One  party,  citing  that  past  experience 
has  shown  that  resource  recovery  is  a 
risky  undertaking  regardless  of  the 
technology  used,  recommends  that 
“demonstration”  be  redefined  in  the 
regulations  to  cover  all  resource 
recovery  technologies,  including  proven 
technologies.  DOE  believes  that  the 
intent  of  Congress  in  authorizing  aid  for 
“demonstration"  facilities  was  to 
provide  a  mechanism  for  the  financing 
of  new  or  unproven  technologies  or 
processes,  or  new  uses  of  these. 
However,  it  could  be  possible  to  obtain 
this  assistance  for  a  currently  known 
and  proven  technology  if  it  is  being  used 
for  the  first  time  (new  use)  in  urban 
wastes  reprocessing. 

Several  comments  were  received 
regarding  changes  to  the  definition  of 
municipal  waste  (§  798.4(o)).  One 
suggestion  was  to  note  separately, 
recyclable  materials  in  order  to 
distinguish  these  materials  from  trash 
and  garbage.  The  change  would  not 
define  urban  wastes  more  precisely.  In 
fact,  by  making  the  change,  a  distinction 
might  be  made  so  as  to  remove 
recyclable  materials  from  being  even  a 
subset  or  component  of  trash,  garbage, 
or  other  wastes. 

A  party  suggested  that  these 
regulations  give  municipal  waste  the 
same  basic  definition  as  “solid  wastes" 
in  the  Resource  Conservation  and 
Recovery  Act  of  1976  (RCRA),  and  then 
add  any  needed  conditions  or 
exclusions.  The  Act  authorizing  this 
program  mandates  the  inclusion  of  “*  *  * 
municipal  or  industrial  waste,  sewage, 
sludge,  or  other  municipal  organic 
waste"  (Sec.  19(y)(l)),  some  of  which  is 
not  included  in  the  RCRA  definition  of 
solid  waste. 

One  party,  while  supporting  the 
establishment  of  procedures  for 
deviation  from  these  regulations, 
requested  that  the  regulations  more 
clearly  describe  in  §  798.7  those 
conditions  under  which  deviations  will 


be  made.  The  deviation  procedures 
permit  the  Secretary  to  exercise  some 
discretion  on  a  case-by-case  basis  with 
respect  to  certain  requirements  and 
conditions  of  the  loan  guarantee  or  the 
demonstration  which  may  be 
established  by  the  regulations,  rather 
than  by  law.  To  set  forth  all  the 
conditions  under  which  deviations  might 
be  made  from  stated  requirements 
would  be  an  impossible  task  and  would, 
as  a  result,  withhold  from  the  Secretary 
needed  flexibility  in  administering  this 
program  which  the  nature  of  its  goals 
and  objectives  warrant  and  require. 

One  party  suggested  that  a  prudent 
provision  in  a  guarantee  agreement 
would  be  that  a  maximum  initial  loan  of 
not  more  than  $5,000,000  be  authorized 
for  any  demonstration  facility  until  the 
supported  technology  can  conclusively 
prove  energy  gain  and  economic 
viability.  The  suggested  change  is  not 
acceptable.  Construction  and  startup 
costs  will  be  incurred  prior  to  the  time  at 
which  an  energy  productivity  balance 
could  be  established.  Such  costs  may 
exceed  $5  million  for  any  project  of  a 
commercially  viable  size. 

Another  party  suggested  the 
regulations  state  that  applications  be 
consistent  with  any  State  or  regional 
solid  waste  management  plan  approved 
pursuant  to  RCRA,  since  in  some  areas 
there  are  a  number  of  conflicting 
regional  plans.  This  change  is  not 
necessary  because  applications  must  be 
reviewed  by  EPA,  and  State  and  local 
governments  to  insure  compliance,  and 
acceptability  of  plans. 

One  party  commented  that  many  of 
the  requirements  regarding  §  798.50  are 
outside  even  the  most  expansive 
interpretation  of  the  role  of  the 
permanent  investor  in  the  area  of 
project  finance;  the  representations 
required  are  extremely  subjective  in 
nature  and  would  require  close 
familiarity  with  operating  situations  of 
which  the  lender  may  have  no 
knowledge.  Some  of  the  requirements, 
while  appropriate  and  necessary,  would 
be  best  met  by  an  appointed 
professional  trustee. 

While  it  is  the  servicer,  not  the  lender, 
that  is  responsible  for  these  provisions, 
as  these  regulations  are  written,  it  seems 
unlikely  that  a  lender  would  not  be 
involved  in,  or  require,  some  type  of 
monitoring  process  on  a  project  of  this 
sort  in  order  to  protect  its  own  interest. 
DOE  will  require  the  same  type  of 
project  progress  monitoring  that  any 
prudent  lender,  or  other  party  with  a 
vested  interest,  would  require  in  order 
to  protect  its  interests.  DOE  believes 
that  the  servicing  provisions  are 
essential,  and  are  not  onerous.  It  is 
possible  that  a  separate  servicer,  not  the 


lender,  may  be  involved  during  the 
construction  and  startup  phase  of  the 
project.  Then,  when  normal  operation 
ensues,  another  servicer,  such  as  the 
lender’s  agent  or  the  bondholders’ 
trustee,  will  manage  the  servicing 
requirements.  The  point  is  that  the 
lender  and  the  servicer  may  not 
necessarily  be  the  same  party. 

A  party  also  questioned  the 
requirements  of  approval  from  the 
Secretary  prior  to  any  (each)  loan 
disbursement  as  a  cumbersome  and  time 
consuming  procedure  which  could 
produce  major  and  unwarranted  delays 
in  project  progress  and  accomplishment. 
The  comment  is  not  acceptable.  It  is  not 
unusual  for  a  lender,  or  other  party 
sharing  the  risk  of  a  project,  to  have 
some  measure  of  control  in  the 
disbursement  of  funds.  This  is  to  assure 
that  certain  milestones  and  schedules 
are  met.  The  approval  by  the  Secretary 
of  a  disbursement  can  be  accomplished 
in  a  timely  manner,  and  is  not 
considered  to  be  overly  burdersome.  It 
is  anticipated  that  the  Secretary  will 
assign  the  responsibility  to  an 
appropriate  DOE  official  who  is  closely 
involved  with  the  specific  project 
requesting  disbursement. 

DOE  received  a  number  of  comments 
relating  to  patent  provisions  and 
proprietary  rights.  Representative 
comments  received  include:  “Patent 
provisions  *  *  *  should  permit  greater 
flexibility  in  drafting  guarantee 
agreements”;  and  “The  provision  is 
overly  broad”. 

The  provisions  regarding  patents  were 
included  in  the  regulation  because  of  the 
requirements  of  subsections  19(g)(4)  and 
19(r)  of  the  Act.  In  subsection  19(r)  of 
the  Act,  Congress  mandated  that 
inventions  made  or  conceived  in  the 
course  of,  or  under  a  guarantee 
authorized  by,  this  Section  of  the  Act 
shall  be  subject  to  the  title  and  waiver 
provisions  and  conditions  of  Section  9  of 
the  Act.  DOE  has  implemented  both  the 
title  and  waiver  provisions  expressed  in 
the  statute.  Adverse  public  comment 
focused  only  on  the  title  requirement. 

The  Secretary  is  empowered  by  Section 
9  of  the  Act  to  waive  the  Government’s 
rights  with  respect  to  patents  (see  41 
CFR  9-9.109-6).  It  is  DOE’s  intention  to 
utilize  the  waiver  requirement  when 
appropriate  to  the  situation.  DOE  prefers 
to  deal  with  such  issues  on  a  case-by¬ 
case  manner,  and  not  in  a  generic 
manner  suggested  by  the  comments. 
Applicants  are  urged  to  identify 
situations  where  waivers  for  patents 
and  technical  data  are  requested.  The 
occasions  for  such  identification  to  be 
made  would  be  at  the  time  an 
application  for  a  loan  guarantee  is  filed. 
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and  when  negotiating  a  guarantee 
agreement  between  DOE  and  an 
applicant.  It  is  DOE’s  position  that 
flexibility  on  these  issues,  within 
statutory  limitations,  exists  in  the 
regulation. 

In  subsection  19(g)  of  the  Act,  which 
discusses  default  situations.  Congress 
mandated  that  patents,  including  any 
inventions  for  which  a  waiver  is  made, 
will  be  treated  as  a  project  asset,  and 
that  all  patents,  technology,  and  other 
proprietary  rights  which  are  necessary 
for  project  completion  and  operation  be 
available  to  DOE  if  a  default  occurs. 
These  provisions  were  included  in  the 
regulation  as  a  guarantee  requirement. 
The  protection  of  interest  of  DOE,  the 
borrower,  and  other  involved  parties 
with  regard  to  patents,  technology,  and 
inventions  will  be  detailed  in  the  terms 
and  conditions  of  the  guarantee 
agreement. 

Another  question  addressed  the  issue 
of  termination  of  the  guarantee  by  the 
Secretary  as  addressed  in  §  798.22(n)  of 
the  proposed  rule.  This  provision  has 
been  taken  from  Section  19(c)(9)  of  the 
Act  and  does  not  provide,  in  actuality, 
for  the  unilateral  termination  of  the 
guarantee.  Instead  it  establishes  an 
option  on  the  part  of  the  Secretary  to 
request  that  the  project  be  refinanced 
without  a  guarantee  if  (he  Secretary 
determines  certain  objectives  have  been 
met  after  a  10  year  period.  In  the  event 
that  the  Secretary  makes  such  a  request, 
but  the  project  is  not  reHnanced,  the 
guarantee  is  not  terminated,  but  the 
Secretary  can  increase  the  guarantee  fee 
by  one  percent  per  annum.  This 
subsection  of  the  regulation  was  slightly 
changed  for  further  clarification. 

Another  party  questioned  the 
necessity  of  obtaining  DOE  approval 
before  undertaking  work  in  connection 
with  the  project  for  another  Federal 
agency.  DOE  believes  that  responsible 
administrative  oversight  mandates 
constant  monitoring  of  the  participants’ 
project  involvement  to  ensure  that  there 
is  no  duplicative  and  wasteful  overlap 
with  programs  funded  and  administered 
by  other  agencies.  It  is  also  necessary  to 
ensure  that  the  proposed  effort  does  not 
interfere  with  the  information  being 
obtained  from  the  demonstration. 

Other  suggestions  were  received  that 
could  not  be  included  because  of 
specific  mandates  of  the  authorizing 
Act,  or  other  law.  These  are  not 
presented  here. 

III.  Changes  Initiated  by  DOE 

DOE  has  introduced  minor  changes  to 
these  regulations  to  assure  consistency 
with  overall  DOE  financial  policy,  and 
to  clarify  and  simplify  understanding  of 
other  provisions.  None  of  these  changes 


are  considered  to  be  significant  or 
pertinent,  and  therefore  do  not  warrant 
discussion  here. 

rV.  Additional  Information 

In  accordance  with  the  DOE  Order 
2030.1  (44  FR  1040,  January  3. 1979), 
which  implemented  Executive  Order 
12044,  “Improving  Government 
Regulations,’’  the  Assistant  Secretary  for 
Conservation  and  Solar  Energy  (ASCS) 
has  determined  that  these  regulations 
are  significant  since  their  purpose  is 
related  to  the  President’s  goal  of 
encouraging  the  production  and  use  of 
alternative  fuels.  Demonstration 
facilities  would  divert  urban  wastes 
from  landfills  and  could  reduce  the 
volume  for  ultimate  disposal  by  up  to 
95%,  thus  reducing  ground,  water,  and 
air  pollution.  DOE  has  determined  that 
these  regulations  will  not  require  the 
preparation  of  an  economic  regulatory 
analysis,  pursuant  to  DOE  Order  2030.1, 
since  implementation  of  this  program  is 
not  likely  to  result  in  major  economic 
impacts  as  this  term  is  defined  in  the 
DOE  Order. 

DOE  is  also  carrying  out  obligations 
pursuant  to  the  requirements  of  the 
National  Environmental  Policy  Act  of 
1969,  as  amended,  (NEPA)  (42  U.S.C. 

4321  et  seq.).  In  September  1977,  the 
Energy  Research  and  Development 
Administration  (ERDA)  issued  a  final 
Environmental  Impact  Statement  (EIS) 
entitled:  “Alternative  Fuels 
Demonstration  Program.’’  Public  notice 
of  the  availability  of  that  document  was 
published  in  the  Federal  Register  on 
January  11, 1978  (43  FR  1637).  (Copies 
are  available  from  National  Technical 
Information  Service,  U.S.  Department  of 
Commerce,  5285  Port  Royal  Road, 
Springfield,  VA  22161,  or  for  public 
review  at  the  DOE  Library,  20 
Massachusetts  Ave.  NW.,  Washington, 
D.C.)  that  EIS  concluded  that  all 
environmental  impacts  are  not  currently 
known  for  various  processes  associated 
with  demonstration  of  synthetic  fuels 
production  fi'om  urban  waste,  developed 
a  strategy  to  assess  and  develop 
controls  for  potential  impacts,  and 
recommended  appropriate 
environmental  analyses  for  specific 
projects. 

Subsequent  to  the  publication  of  that 
Final  EIS,  Congress  enacted  Pub.  L.  95- 
238  which  provided  for  loan  guarantees 
for  alternative  fuel  demonstration 
facilities.  In  order  to  ensure  that 
potential  enviromental  impacts 
specifically  related  to  urban  waste  were 
considered,  and  to  detemine  if  a 
supplement  to  the  programmatic  EIS 
was  needed  for  the  urban  waste 
program,  a  subsequent  programmatic 
Environmental  Assessment  (EA)  was 


prepared,  and  notice  of  the  negative 
determination  regarding  the  necessity 
for  an  EIS,  was  published  in  the  Federal 
Register  on  July  18, 1979  (44  FR  42110). 
The  notice  solicited  comments  on  the 
EA  and  DOE’s  negative  determination. 
No  material  comments  were  received 
during  the  public  comment  period  (or  to 
date).  Accordingly,  the  negative 
determination  was  finalized.  Moreover, 
the  program  regulations  require  that  an 
appropriate  environmental  evaluation 
must  be  made  of  each  project  to  ensure 
compliance  with  applicable 
environmental  laws. 

On  November  27, 1979,  Pub.  L.  96-126, 
entitled  “Department  of  the  Interior  and 
Related  Agencies  Appropriations  for 
Fiscal  Year  1980,"  was  enacted.  Title  II 
of  that  law  provides  funds  for  DOE  to 
cover  loan  guarantees  for  the 
construction  of  alternative  fuels 
production  facilities.  In  addition.  Title  II 
contained  language  which  eliminated 
the  need  for  certain  procedures  required 
by  the  basic  enabling  legislation.  That 
Act  is  deemed  to  satisfy  the 
requirements  for  Congressional  action 
pursuant  to  Sections  7(c)  and  19  of  the 
Act  with  respect  to  any  loan  guarantee 
for  which  funds  appropriated  by  that 
Act  are  utilized  or  obligated.  Thus, 
based  upon  Congressional  action,  DOE 
deems  it  appropriate  to  create  new 
language  in  the  regulations  to  reconcile 
the  requirements  of  Pub.  L  95-238  and 
Pub.  L  96-126.  DOE  has  inserted  a  new 
provision  at  §  798.8  for  this  purpose. 

Issued  in  Washington,  D.C.,  on  May  2, 1980. 
Maxine  Savitz, 

Deputy  Assistant  Secretary  for  Conservation, 
Conservation  and  Solar  Energy. 

Title  10  is  amended  by  adding  part  798 
to  read  as  follows: 

PART  798— URBAN  WASTES 
DEMONSTRATION  FACILITIES 
GUARANTEE  PROGRAM 

Subpart  A— General  Provisions 

Sec.  ‘ 

798.1  Purpose. 

798.2  Objectives. 

798.3  Full  faith  and  credit. 

798.4  DeHnitions. 

798.5  Program  management. 

798.6  Citizenship  requirements. 

798.7  Deviations. 

798.8  FY  1980  appropriation  modihcation. 

798.9  Nondiscrimination  in  projects 
receiving  Federal  assistance. 

798.10  (Reserved] 

Subpart  B— Demonstration  Project 
Provisions 

798.20  Project  costs. 

798.21  Demonstration  facility  requirements 
and  conditions. 

798.22  Guarantee  requirements  and 
conditions. 
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Sec. 

798.23  Tax  status  of  guaranteed  obligations. 

798.24  Guarantee  fees. 

798.25  Cost  overruns. 

798.26  Information  for  Governors  and 
others. 

798.27  Principal  and  interest  assistance. 

798.28  Federal  Financing  Bank. 

798.29  Applicability  of  other  laws. 

798.30  (Reserved] 

Subpart  C— Solicitation,  Evaluation,  and 
Selection  of  Applications 

798.40  General  information. 

798.41  Evaluation  criteria. 

798.42  Evaluation  and  selection  panel. 

798.43  Applications. 

798.44  Initial  evaluation  of  applications. 

798.45  Additional  information  requirements. 

798.46  Issuance  of  commitments  to 
guarantee. 

798.47  Closing. 

Subpart  D— Guarantee  and  Project 
Administration 

798.50  Loan  servicing. 

798.51  Loan  disbursements. 

798.52  Financial  assistance  fund. 

798.53  Reduction  or  withdrawal  of 
guarantee. 

798.54  Assignment. 

798.55  Treatment  of  loan  repayments. 

798.56  Project  monitoring. 

798.57  Survival  of  loan  guarantee 
agreement. 

798.58  Other  Federal  assistance. 

798.59  Appeals. 

798.60  [Reserved] 

Subpart  E— Default 

798.70  Default,  demand,  payment,  and 
collateral  security  and  surety  liquidation. 

798.71  Preservation  of  collateral  security. 
Authority:  Sec.  19  of  the  Federal 

Nonnuclear  Energy  Research  and 
Development  Act  of  1974,  Pub.  L.  93-577,  (42 
U.S.C.  5918,  5919):  as  amended  by  Pub.  L.  95- 
238,  (92  Stat.  61):  and  sec.  644  of  the 
Department  of  Energy  Organization  Act,  Pub. 
L.  95-91  (42  U.S.C.  7254). 

Subpart  A— General  Provisions 
§  798.1  Purpose. 

The  purpose  of  these  regulations  is  to 
set  forth  policies  and  procedures  under 
which  the  Department  of  Energy  (DOE) 
will  issue  loan  guarantees  backed  by  the 
full  faith  and  credit  of  the  United  States, 
for  financing  the  construction,  startup, 
and  related  costs  for  facilities 
demonstrating  the  conversion  of  urban 
w-astes  into  synthetic  fuels,  and  the 
generation  of  desirable  forms  of  energy, 
including  synthetic  fuels,  from  urban 
wastes  in  an  environmentally 
acceptable  manner, 

§  798.2  Objectives. 

The  objectives  of  the  Urban  Wastes 
Demonstration  Facilities  Guarantee 
Program  are: 

(a)  To  assure  Federal  support  to  foster 
a  demonstration  program  to  generate 


desirable  forms  of  energy,  including 
synthetic  fuels,  from  urban  wastes: 

(b)  To  guarantee  the  payment  of  the 
outstanding  principal  balance  of,  and 
accrued  interest  on,  financial  obligations 
made  for  demonstrating  the  conversion 
of  municipal  waste  into  synthetic  fuels, 
and  for  the  generation  of  desirable 
forms  of  energy  from  urban  wastes,  in 
an  environmentally  acceptable  manner; 

(c)  To  generate  data  necessary  for 
evaluation  of  environmental  impacts, 
energy  efficiencies,  technical  advances 
in  the  state  of  the  art,  social  costs  and 
other  factors  affecting  the  economic 
viability  of  the  technology,  its  economic 
desirability  by  displacement  of  fossil 
fuels,  and  its  environmental  desirability 
considering  both  the  advantages  of 
generating  a  clean  burning  fuel,  and  the 
elimination  of  potential  contaminants: 
and 

(d)  To  demonstrate  the  commercial 
viability  of  the  technology,  which  will 
insure  that  financing  will  be  available  in 
the  future  for  urban  wastes  conversion 
facilities  without  the  need  for  Federal 
guarantees. 

§  798.3  Full  faith  and  credit. 

The  full  faith  and  credit  of  the  United 
States  is  pledged  to  the  payment  of  all 
guarantees  issued  under  these 
regulations  with  respect  to  principal  and 
interest.  The  guarantee  agreement  will 
be  conclusive  evidence  that  the 
guarantee,  and  the  underlying  loan, 
comply  with  the  provisions  of  the  Act 
and  these  regulations.  A  guarantee  will 
be  valid  and  incontestable  by  the 
government,  except  for  fraud  or  material 
misrepresentation  by  the  holder. 

§798.4  Definitions. 

(a)  “Act”  means  the  Federal 
Nonnuclear  Energy  Research  and 
Development  Act  of  1974,  Pub.  L.  93-577, 
as  amended  by  Title  II,  Section  207  of 
Pub.  L.  95-238. 

(b)  “Applicant"  means  any  individual, 
firm,  corporation,  company,  partnership, 
association,  society,  trust,  joint  venture, 
joint  stock  company,  municipality,  or 
other  non-Federal  entity  that  has  the 
authority  to  enter  into  a  loan  agreement 
for  which  a  guarantee  under  these 
regulations  is  being  sought. 

(c)  “Borrower”  means  any  applicant 
who  has  had  an  application  approved 
by  the  Secretary,  and  who  receives  the 
proceeds  from  a  loan  that  is  guaranteed 
in  accordance  with  these  regulations. 

(d)  “Commitment  to  guarantee”  means 
a  document  issued  by  the  Secretary  that 
sets  forth,  specifically  or  by  reference, 
the  terms  and  conditions  (e.g..  securing 
other  funds,  completing  environmental 
studies,  obtaining  permits)  under  which 


the  Secretary  will  subsequently  issue  a 
loan  guarantee. 

(e)  “Construction  and  startup  costs” 
means  all  reasonable  project  costs, 
computed  in  accordance  with  generally 
accepted  accounting  principles  and 
practices,  consistently  applied,  or  that 
system  required  by  law,  that  would  be 
incurred  from  the  start  of  final 
engineering  design  to  the  point  of  initial 
production. 

(f)  “Default”  means  the  failure  of  a 
borrower  to  make  payments  of  principal 
and  interest  on  a  loan  guaranteed  under 
these  regulations  by  the  Federal 
government  within  the  time  period 
specified  in  a  guarantee  agreement,  or 
the  failure  of  the  borrower  to  comply 
with  other  material  terms  or  conditions 
specified  as  default  conditions  in  a 
guarantee  agreement. 

(g)  “Demonstration”  means  the 
establishment  of  a  facility  to  exhibit  the 
technical,  economic,  or  environmental 
feasibility,  normally  under  commercial 
conditions,  of  a  new  technology,  device, 
technique,  process  or  practice,  or  a 
significantly  new  combination  or  use  of 
technologies,  processes  or  institutional 
practices  to  convert  urban  wastes  to 
synthetic  fuels  or  other  desirable  forms 
of  energy, 

(h) “Desirable  forms  of  energy”  means 
recovered  energy  forms  including,  but 
not  limited  to: 

(1)  Synthetic  fuels,  direct  heat,  steam, 
electricity,  low-grade  heat  and 
ammonia;  and 

(2)  Recycled  materials,  whether 
source  separated  or  otherwise 
recovered,  originally  produced  be 
methods  which  consumed  significant 
amounts  of  energy. 

(i)  “Fund”  means  the  separate  fund 
established  in  the  Treasury  of  the 
United  States,  as  provided  for  in  Section 
19(n)  of  the  Act. 

(j)  “Guarantee  agreement”  means  a 
written  agreement  by  which  DOE 
guarantees  payment  of  the  principal 
balance  of  and  accured  interest  on 
specific  financial  obligations  of  a 
borrower. 

(k)  “Holder”  means  an  individual  or 
any  legal  entity  that  has  lawfully 
acquired  all  or  part  of  the  rights,  title, 
and  interest  in  the  guaranteed  portion  of 
the  loan. 

(l)  “Indian  tribe”  means  any  tribe, 
band,  or  community  having  a  governing 
body  recognized  by  the  Secretary  of 
Interior, 

(m)  “Lender”  means  any  individual, 
partnership,  corporation.  Federal  entity, 
or  other  legal  entity  formed  for  the 
purpose  of,  or  engaged  in  the  business  of 
lending  money.  Examples  of  lenders 
may  include,  but  are  not  limited  to, 
commercial  banks,  savings  and  loan 
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institutions,  insurance  companies, 
factoring  companies,  investment 
banking  organizations,  institutional 
investors,  venture  capital  investment 
companies,  trusts.  Federal  entities,  or 
other  entities  designated  as  trustees  or 
agents  acting  on  behalf  of  bondholders 
or  other  lenders. 

(n)  “Loan”  means  any  financial 
obligation,  including,  but  not  limited  to, 
bonds,  debentures,  notes,  or  other 
financial  debt  instruments. 

(o)  “Municipal  waste”  means  wastes, 
including,  but  not  limited  to,  trash, 
garbage,  sewage  sludge,  and  industrial 
nonprocess  wastes,  that  are  generated 
in  an  urban  environment  and  collected 
by  the  municipal  system.  Municipal 
waste  does  not  include:  industrial 
process  wastes;  agricultural  wastes 
produced  in  an  agricultural  environment 
that  remain  within  the  confines  of  that 
environment;  or  forestry  wastes 
generated  on  large  wooden  tracts  not  in 
an  urban  environment. 

(p)  “Municipality”  means  a  city,  town, 
township,  borough,  county,  parish, 
district,  or  Indian  tribe,  or  other  public 
body  created  by  or  pursuant  to  State 
law. 

(q)  “Point  of  initial  production”  means 
that  time  when  placement,  startup,  and 
testing  of  equipment  is  complete,  and 
productive  operation  can  begin,  but 
where  no  waste  has  yet  been  processed. 

(r)  “Projecf’means  a  group  of 
interrelated  tasks  undertaken,  or 
intended,  which,  when  completed,  will 
result  in  a  facility  for  the  conversion  of 
urban  wastes  into  synthetic  fuels,  or  for 
the  generation  of  desirable  forms  of 
energy  from  urban  wastes,  or  both, 

(s)  “Related  costs”  means  those 
project  costs,  computed  in  accordance 
with  generally  accepted  accounting 
principles  and  practices,  consistently 
applied,  or  that  system  required  by  law, 
that  would  be  incurred  from  the 
inception  of  planning  to  the  start  of 
engineering  design,  and  from  the  point 
of  initial  production  through  the  end  of  a 
trial  period.  The  length  of  the  trial 
period,  not  to  exceed  two  years,  will  be 
proposed  by  the  applicant,  approved  by 
the  Secretary  on  a  case-by-case  basis, 
and  included  in  the  guarantee 
agreement. 

(tj  “Secretary”  means  the  Secretary  of 
Energy,  or  the  Secretary’s  designee. 

(u)  “Servicer”  means  any  individual, 
partnership,  corporation.  Federal  entity, 
or  other  legal  entity,  including  a  lender 
or  the  lender’s  designated  trustee  or 
agent,  engaged  in  the  business  of,  or 
being  capable  of  servicing  financial  debt 
instruments  in  accordance  with  the 
provisions  of  these  regulations,  and  the 
guarantee  agreement. 


(v)  “State”  means  any  State  of  the 
United  States  and  -the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  Guam,  the  Virgin  Islands, 
American  Samoa,  or  any  territory  or 
possession  of  the  United  States. 

(w)  “Synthetic  fuels”  means  any 
liquid,  gaseous,  or  solid  fuel  which  can 
be  used  as  a  substitute  for  supplies  of 
petroleum,  coal,  natural  gas  or  other 
fossil  fuel. 

(x)  “Total  costs”  means  the  sum  of 
construction  and  startup  costs,  and 
related  costs. 

(y)  “United  States”  means  the  several 
States,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands,  Guam,  and 
American  Samoa. 

(z)  “Urban  wastes”  is  synonymous 
with  municipal  waste. 

§  485.5  Program  management. 

(a)  Program  management 
responsibility  is  vested  in  the  Chief, 
Community  Technology  Systems 
Branch,  Community  Systems  Division, 
Office  of  Buildings  and  Community 
Systems,  DOE.  'Hiese  responsibilities 
include  all  normal  actions  necessary  to 
plan,  organize,  direct,  and  control  an 
endeavor  that  is  a  group  of  projects. 
Specific  questions  regarding  these 
regulations  or  urban  wastes  conversion 
technology  pertinent  to  guarantees 
should  be  directed  to  this  branch. 

(b)  The  administration  of  any  project 
entered  into  pursuant  to  these 
regulations  for  any  commercial 
demonstration  facility  for  the  conversion 
of  solid  waste  will  be  adminstered  in 
accordance  with  the  May  7, 1976, 
Interagency  Agreement,  the 
subsequently  executed  memorandum  of 
understanding  (MOU),  and  all 
applicable  future  agreements  between 
the  Environmental  Protection  Agency 
(EPA)  and  DOE  on  the  “Development  of 
Energy  From  Solid  Wastes.”  The 
interagency  agreement  and  MOU 
provide  that: 

(1)  EPA  will  provide  support  to 
municipalities  for  feasibility  studies  and 
procurement  planning  for  energy  and 
resource  recovery  systems  under  the 
President’s  Urban  Policy; 

(2)  DOE  will  provide  support  for 
engineering,  design,  construction  and 
operation  of  facilities  within  its 
available  authorities;  and 

(3)  DOE  will  not  provide  funds  for 
feasibility  study  and  procurement 
planning  for  demonstration  facilities 
except  in  those  instances  where  DOE 
desires  to  demonstrate  a  specific 
technique  and  EPA  supported  studies 
have  not  led  to  the  selection  of  that 
technique,  and  other  special 
circumstances  mutually  agreeable  to 
DOE  and  EPA. 


(c]  DOE  will  consider  applications  for 
support  under  th6  provisions  of  these 
regulations  equally,  whether  or  not  a 
feasibility  study  has  been  supported  by 
the  Federal  Government,  except  that 
any  Federal  support  of  the  feasibility 
study  will  be  considered  within  the  75% 
limitation  on  Federal  support  of  the 
project. 

(d)  EPA  will  retain  responsibility  for 
the  environmental,  economic,  and 
institutional  aspects  of  solid  waste 
projects  and  for  assurance  that  these 
projects  are  consistent  with  any 
applicable  suggested  guidelines 
pursuant  to  Section  1008  of  the  Resource 
Conservation  and  Recovery  Act  of  1976, 
Pub.  L.  94-580,  as  amended,  and  any 
applicable  State  or  regional  solid  waste 
management  plan. 

§  798.6  Citizenship  requirements. 

An  applicant  for  financial  assistance 
under  these  regulations  must  be  a 
citizen  or  a  national  of  the  United 
States.  An  individual,  firm,  corporation, 
company,  partnership,  association, 
society,  trust,  joint  venture,  joint  stock 
'  company,  or  other  non-Federal  entity 
may  not  be  deemed  to  be  a  citizen  or 
national  of  the  United  States  unless  the 
Secretary  determines  that  such 
applicant  satisfactorily  meets  all  the 
requirements  of  Section  2  of  the 
Shipping  Act  of  1916  (46  U.S.C.  802)  for 
determining  such  citizenship,  except 
that  the  provisions  in  such  Section  2(a) 
concerning  (a)  the  citizenship  of  officers 
or  directors  of  a  corporation,  and  (b)  the 
equity  required  to  be  owned  in  the  case 
of  a  corporation,  association, 
partnership,  or  firm  operating  a  vessel  in 
the  coastwise  trade  shall  not  be 
applicable.  The  Secretary,  in 
consultation  with  the  Secretary  of  State, 
may  waive  such  requirements  in  the 
case  of  a  corporation,  association, 
partnership,  or  firm  in  which  controlling 
interest  is  owned  by  citizens  of 
countries  that  are  signatories  to  the 
International  Energy  Agreement. 

§  798.7  Deviations. 

To  the  extent  that  such  requirements 
are  not  specified  by  the  Act  or  other 
applicable  statutes,  the  Secretary  may 
authorize  deviations  on  an  individual 
basis  from  the  requirements  of  these 
regulations,  upon  a  finding  that  such 
deviation  is  essential  to  program 
objectives,  and  the  special 
circumstances  presented  make  such 
deviation  clearly  in  the  best  interest  of 
the  Government.  Recommendation  for 
any  deviation  will  be  submitted  in 
writing  by  the  program  office  of  the 
Secretary.  Such  recommendations  will 
include  a  supporting  statement,  which 
indicates  briefly  the  nature  of  the 
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deviation  requested  and  the  reasons 
therefore.  This  deviation  authority  may 
be  delegated.  With  respect  to 
environmental  matters,  deviation 
authority  may  be  the  Assistant 
Secretary  for  Environment. 

§  798.8  Fiscal  year  1980  appropriation 
modification. 

(a)  Except  to  the  extent  obviated  or 
deemed  satisfied  by  legislation,  the 
procedures  established  by  these 
regulations  will  be  applicable. 

(b)  Pub.  L.  96-126  provides 
appropriations  for  a  reserve  for  defaults, 
and  authority  to  the  Secretary  to  make 
loan  guarantees  for  alternative  fuel 
production  facilities  and  further  deems 
that  certain  requirements  for 
Congressional  action  pursuant  to 
guarantees  made  under  that 
appropriation  were  satisfied.  By  virtue 
of  this  language,  the  requirements  for 
Congressional  action  specified  in 

§  798.22(c)  and  §  798.46(b)  (3)  and  (4)  are 
deemed  satisfied  and  therefore  do  not 
apply  to  guarantees  made  under  the 
appropriations  of  Pub.  L.  96-126. 

§  798.9  Nondiscrimination  in  projects 
receiving  Federal  assistance. 

All  applicants  receiving  Federal 
assistance  under  this  regulation  will 
agree: 

(a)  Not  to  discriminate  against  any 
person  on  the  grounds  of  race,  color, 
national  origin,  sex,  handicap,  or  age  in 
the  carrying  out  or  completion  of  any 
project  where  Federal  assistance  is 
issued  under  this  regulation,  and  to 
comply  with  the  DOE 
“Nondiscrimination  in  Federally 
Assisted  Programs”  regulations 
implementing  the  Civil  Rights 
Requirements  of  Title  VI  of  the  Civil 
Rights  Act  of  1964;  Section  16  of  the 
Federal  Energy  Administration  Act  of 
1974;  Section  401  of  the  Energy 
Reorganization  Act  of  1974;  Title  IX  of 
the  Higher  Education  Amendments  of 
1972;  Section  504  of  the  Rehabilitation 
Act  of  1973;  the  Age  Discrimination  Act 
of  1975;  and  the  Civil  Rights 
Requirements  administered  pursuant  to 
the  DOE  Organization  Act; 

(b)  To  incorporate  or  cause  to  be 
incorporated  into  all  construction 
contracts  related  to  the  project  the 
provisions  prescribed  by  41  CFR  Part  60 
pursuant  to  the  provisions  prescribed  for 
Government  contracts  by  Secton  202  of 
Executive  Order  11246,  September  28. 
1965,  30  FR  12319  (regarding 
nondiscrimination  in  employment  by 
Government  contractors  and 
subcontractors);  and 

(c)  To  take  positive  efforts  to 
maximize  the  utilization  of  small  and 


disadvantaged  business  concerns  in 
connection  with  the  assistance  received. 

§  798.10  [Reserved! 

Subpart  B— Demonstration  Project 
Provisions. 

§  798.20  Project  costs. 

(a)  The  cost  elements  set  forth  in  this 
Section  are  for  the  purpose  of 
illustrating  the  manner  by  which 
allowable  construction,  and  startup 
costs,  and  related  costs  of  the  project 
may  be  determined.  The  types  of  costs 
listed  in  this  Section  may  be  incurred 
throughout  the  planning  phase,  the 
construction  and  startup  phase,  or  trial 
period  phase  of  the  project.  The 
Category  (i.e.,  construction  and  startup 
cost,  or  related  cost)  to  which  any 
allowable  costs  incurred  will  be 
included  will  depend  both  upon  the 
point  in  time  at  which  it  is  incurred,  and 
the  purpose  for  which  it  is  incurred. 
These  two  cost  categories  must  be 
separately  treated  in  order  to  determine 
the  allowable  guarantee  amount.  Cost 
elements  for  any  group  of  interrelated 
tasks  must  be  separately  identified  for 
each  of  those  tasks  to  the  extent 
feasible. 

(b)  Those  reasonable  and  customary 
costs  that  are  paid,  expected  to  be  paid, 
and  directly  related  to  the  construction 
and  startup  phase  of  the  project  will  be 
used  to  estimate  the  construction  and 
startup  costs  for  a  demonstration 
facility,  except  as  set  forth  in  paragraph 

(d)  of  this  section.  These  costs  may 
include,  but  are  not  limited  to  the 
following  types: 

(1)  Materials,  labor,  utility  services, 
travel,  and  transportation; 

(2)  Employees’  salaries,  wages, 
consultant’s  fees,  and  materials,  and 
other  operating  expenses; 

(3)  Professional  services  and  fees 
necessary  to  obtain  licenses,  permits, 
and  to  prepare  environmental  reports 
and  data.  These  will  generally  relate  to 
changes  required  after  engineering 
design  begins; 

(4)  Financial  and  legal  services  costs; 

(5)  Engineering,  architectural,  and 
legal  fees  paid  in  connection  with  the 
demonstration  facility; 

(6)  Costs  of  acquisition  or  rental  of 
real  property,  including  engineering  fees, 
surveys,  title  insurance,  recording  fees, 
and  legal  fees  incurred  in  connection 
with  land  acquisition  or  rental,  site 
improvements,  site  restoration,  and 
abandonment  costs,  access  roads, 
fencing,  bridges,  and  other  general  site 
conditions; 

(7)  Equipment  purchase,  placement 
and  testing  costs: 


(8)  Costs  to  provide  safety  and 
environmental  protection  equipment, 
facilities,  and  services; 

(9)  Where  applicable,  fees  for 
royalties  and  licenses  that  relate  to  the 
project; 

(10)  Interest  costs  and  other  normal 
costs  charged  by  lenders; 

(11)  Bond  financing  costs  and  trustee’s 
fees  and  commissions; 

(12)  Necessary  and  appropriate 
insurance  and  bonds  of  all  types  (e.g.. 
bid  and  construction  bonds,  etc.); 

(13)  Purchase  of  flood  insurance,  if 
required: 

(14)  Taxes  to  be  paid  to  Federal,  State, 
and  local  government  agencies,  and 
other  taxing  authorities; 

(15)  Cost  of  any  current  assets  directly 
related  to  the  project,  including  cash 
reserves,  and  other  forms  of  working 
capital; 

(16)  A  reasonable  contingency  reserve 
to  cover  the  possibility  of  cost  increases: 

(17)  Guarantee  fees  payable  by  the 
borrower,  if  that  is  included  in  the  terms 
and  conditions  of  the  debt  instrument 
and  the  guarantee  agreement;  and 

(18)  Other  necessary  and  reasonable 
costs,  as  approved  by  the  Secretary. 

(c)  Reasonable  and  customary  costs 
that  are  paid,  or  expected  to  be  paid, 
and  directly  related  to  preliminary 
planning  or  trial  period  phases  of  the 
project  will  be  used  to  estimate  the 
related  costs,  except  as  set  forth  in 
paragraph  (d)  of  this  section.  These 
costs  may  include,  but  are  not  limited  to 
the  following  types: 

(1)  All  costs  of  the  type  included  in 
paragraph  (b)  of  this  section  that  are  not 
incurred,  or  directly  related  to  the 
construction  and  startup  phase  of  the 
project: 

(2)  Costs  incurred  by  the  applicant 
before  the  approval  of  the  guarantee 
agreement  (e.g.,  preliminary  planning, 
design,  development,  etc.); 

(3)  Costs  of  data  gathering  (technical, 
environmental,  economic,  and  socio¬ 
economic  impacts)  and  preservation 
required  by  the  guarantee  agreement; 
and 

(4)  Working  capital,  reserves,  and 
other  costs  associated  with  the 
operations  of  the  facility  during  the  trial 
period. 

(d)  Costs  that  are  not  considered  as 
allowable  project  costs  include,  but  are 
not  limited  to,  the  following: 

(1)  Fees  and  commissions  charged  to 
the  borrower,  including  finder  fees,  for 
obtaining  Federal  funds: 

(2)  Parent  corporation  general  and 
administrative  expenses,  and  other 
parent  corporation  assessments, 
including  company  organizational 
expenses: 
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(3)  Goodwill,  franchise,  trade,  or 
brand  name  costs; 

(4)  Dividends  and  profit  sharing  to 
stockholders,  employees,  and  officers; 

(5)  Expenses  not  paid  or  incurred  by 
the  applicant; 

(6)  Costs  that  are  excessive  or  are  not 
directly  required  to  carry  out  the  project, 
as  determined  by  the  Secretary;  and 

(7)  Operating  expenses  incurred  after 
the  end  of  the  trial  period. 

(e)  The  Secretary  may  audit  any  or  all 
cost  elements  included  in  the  estimated 
project  cost,  and  reserves  the  right  to 
exclude  or  reduce  the  amount  of  any 
cost  which  the  Secretary  determines  to 
be  unnecessary  or  excessive.  The 
borrower  will  make  available  records 
and  other  data  necessary  to  permit  the 
Secretary  to  carry  out  such  an  audit.  In 
carrying  out  this  responsibility,  the 
Secretary  may  utilize  employees  of  other 
Federal  agencies  or  may  direct  the 
borrower  to  submit  to  a  review 
performed  by  an  independent  public 
accountant  or  other  competent 
authority. 

§  798.21  Demonstration  facility 
requirements  and  conditions. 

A  guarantee  or  a  commitment  to 
guarantee  a  loan  may  be  made  only  if 
the  following  demonstration  facility 
requirements  and  conditions  are  met  as 
determined  by  the  Secretary; 

(a)  The  project  will,  at  minimum, 
comply  with  applicable  Federal,  State, 
and  local  environmental  laws  and 
regulations  and  the  terms  and 
conditions  of  the  guarantee  regarding 
environmental  protection.  The  issuance 
of  a  Federal  guarantee  under  these 
regulations  is  subject  to,  among  others, 
the  provisions  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  as  amended,  (42  U.S.C.  Section 
4321  et  seq.;  Pub.  L.  91-190),  applicable 
DOE  regulations,  and  guidelines 
implementing  NEPA,  Executive  Order 
(E.O.)  11988 — Floodplain  Management, 
and  E.O.  11990 — Protection  of  Wetlands. 
DOE  is  responsible  for  conducting  a 
preliminary  environmental  analysis, 
and,  if  necessary,  preparing  an 
Environmental  Assessment  (EA)  of 
Environmental  Impact  Statement  (EIS). 

In  addition  to  generally  applicable 
criteria  used  to  determine  the  proper 
scope  of  environmental  review  to  be 
accorded  individual  applications,  DOE 
may  review  and  consider  the 
environmental  impacts  associated  with 
the  commercial  operation  of  the  project 
throughout  its  useful  life,  even  where  the 
guarantee  may  be  limited  to  only  a  small 
or  preliminary  segment  of  the  entire 
commercial  project.  In  considering 
environmental  impacts,  particularly 
environmental  impacts  associated  with 


commercial  operation,  due 
consideration  will  be  given  to  the  fact 
that  one  of  the  purposes  of  the 
demonstration  facility  is  to  generate 
data  necessary  for  a  complete 
evaluation.  The  DOE  will  utilize  such 
analyses  in  the  decision-making  process 
regarding  the  design  and  minimization 
of  the  enironmental  impacts  for  a 
proposed  project; 

(b)  The  project  is  considered  to  be 
technically  and  economically  feasible 
and  environmentally  acceptable,  and 
major  milestone  events  are  readily 
identifiable; 

(c)  There  is  sufficient  evidence  that 
the  applicant  will  initiate  and  complete 
the  project  in  a  timely,  efficient,  and 
acceptable  manner; 

(d)  The  project  will  be  performed  in 
the  United  States; 

(e)  The  project  is  not  for  the 
manufacture  of  component  parts  for 
demonstration  facilities  eligible  for 
assistance  under  these  regulations;  and 

(f)  The  project  is  consistent  with  the 
objectives  set  forth  in  §  798.2. 

§  798.22  Guarantee  requirements  and 
conditions. 

A  guarantee  of  a  loan  for  a 
demonstration  facility  may  be  issued 
only  if  the  following  requirements  and 
conditions  are  met  as  determined  by  the 
Secretary; 

(a)  The  financial  assistance  applied 
for  is  necessary  to  encourage  financial 
participation; 

(b)  The  loan  to  be  guaranteed  may  not 
exceed  75%  of  the  estimated  total  costs, 
or  90%  of  the  estimated  construction  and 
startup  costs  of  the  project,  whichever  is 
less: 

(1)  The  guarantee  may  be  for  the  full 
amount  of  the  loan,  or  may  provide  for 
only  a  partial  guarantee  where  other 
lenders  are  participating  in  the  loan; 

(2)  Where  only  a  partial  guarantee  is 
made  by  the  Secretary,  the  guarantee 
agreement  and  underlying  loan 
agreement  will  include  adequate 
provisions  regarding  the  rights,  interests, 
and  responsibilities  of  the  parties  in  the 
event  of  a  default,  and  disposition  of 
any  receipts  obtained  after  liquidation; 

(c)  Where  the  estimated  cost  of  a 
demonstration  facility  to  be  assisted 
with  a  loan  guarantee  exceeds  $50 
million,  the  following  provisions  will  be 
complied  with,  unless  otherwise 
authorized  by  an  Appropriations  Act; 

(1)  The  making  of  the  guarantee,  or 
commitment  to  guarantee,  is  specifically 
authorized  by  legislation  enacted  by 
Congress;  or 

(2)  Both  Houses  of  Congress  pass  a 
resolution  stating,  in  substance,  that 
they  favor  issuing  the  guarantee; 


(d)  Full  repayment  of  a  guaranteed 
loan  is  to  be  made  over  a  period  not  to 
exceed  30  years,  or  a  period  equal  to  90 
percent  of  the  expected  average  useful 
economic  life  of  the  project’s  major 
physical  assets,  whichever  is  less.  In 
calculating  such  period,  generally 
accepted  accounting  principles  and 
practices  will  be  utilized  by  the 
Secretary; 

(e)  The  amount  of  the  loan  to  be 
guaranteed,  when  combined  with  other 
funds  available  to  the  applicant,  will  be 
sufficient  to  carry  out  the  project; 

(f)  There  is  a  reasonable  assurance  of 
repayment  of  principal  and  interest  of 
the  loan  by  the  borrower, 

(g)  The  project  assets,  and  other 
collateral  security  or  surety,  to  the 
extent  determined  by  the  Secretary  to 
be  necessary,  are  pledged  for  the 
repayment  of  the  loan; 

(h)  The  applicant  agrees  to  the 
following  provisions  with  respect  to 
patents,  technology,  and  other 
proprietary  rights: 

(1)  Detailed  terms  and  conditions  that 
the  Secretary  considers  appropriate  to 
protect  the  interests  of  the  United  States 
in  the  case  of  default  will  be  included  in 
the  guarantee  agreement: 

(2)  Guarantees  or  commitments  to 
guarantee  entered  into  under  these 
regulations  will  incorporate,  to  the 
extent  appropriate,  the  patent  provisions 
contained  in  DOE’s  regulations  on 
“Patents,  Data  and  Copyrights”  (41  CFR 
Part  9-9)  and  appropriate  data  and 
copyright  provisions: 

(3)  Title  to  inventions  conceived  or 
first  actually  reduced  to  practice  in  the 
course  of  or  under  any  guarantee  or 
commitment  to  guarantee  authorized  by 
these  regulations  will  vest  in  the 
Government,  except  to  the  extent  that 
the  Secretary  waives  these  rights  in 
accordance  with  Section  9  of  the  Act, 

(4)  Patents,  including  any  inventions 
for  which  a  waiver  was  made  by  the 
Secretary  under  Section  9  of  the  Act, 
and  technology  resulting  from  the 
demonstration  facility,  will  be  treated  as 
project  assets  of  the  facility  in  the  event 
of  default.  However,  inventions,  title  to 
which  is  vested  in  the  United  States, 
may  not  be  treated  as  project  assets  for 
disposal  purposes  unless  the  Secretary 
determines  in  writing  that  it  is  in  the 
best  interests  of  the  United  States  to 
treat  then  as  project  assets;  and 

(5)  All  patents,  technology,  and  other 
proprietary  rights  which  are  necessary, 
will  be  available,  on  equitable  terms, 
including  due  consideration  of  the 
amount  of  default  payments  made  by 
the  United  States,  to  any  person 
selected  including,  but  not  limited  to  the 
Secretary,  to  complete  and  operate  a 
defaulted  project; 
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(i)  The  guaranteed  loan  bears  a 
reasonable  interest  rate  as  determined 
by  the  Secretary,  in  consultation  with 
the  Secretary  of  Treasury,  after  taking 
into  account  the  range  of  interest  rates 
prevailing  in  the  private  sector  for 
similar  government  guaranteed 
obligations  of  comparable  risk; 

(j)  Adequate  provisions  for  servicing 
the  loan  and  monitoring  the  project  are 
provided  for; 

(k)  The  lender  agrees  not  to  accelerate 
payment  of  the  borrower’s 
indebtedness,  except  as  may  be 
permitted  in  the  guarantee  agreement; 

(l)  The  applicant  is  willing,  competent, 
and  capable  of  performing  the  terms  and 
conditions  of  the  guarantee  agreement, 
including  the  conditions  that: 

(1)  No  change  of  project  ownership  or 
financing  arrangement  will  occur 
without  prior  written  consent  of  the 
Secretary; 

(2)  The  Flood  Disaster  Protection  Act 
of  1973  (Pub.  L.  92-234)  must  be 
complied  with; 

(3)  The  wages  and  rates  paid  to 
laborers  and  merchants  employed  by 
contractors  or  subcontractors  in  the 
performance  of  construction  work  must 
not  be  less  than  those  prevailing  on 
similar  construction  in  the  locality  as 
determined  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
as  amended  (40  U.S.  276a-5);  and 

(4)  A  plan  acceptable  to  DOE  for 
small  and  disadvantaged  business 
concerns  to  participate  in  the  project  to 
the  optimum  extent  feasible,  consistent 
with  the  size  and  nature  of  each  project, 
will  be  carried  out; 

(m)  Any  loan  for  the  project  which  is 
not  part  of  the  guaranteed  loan  is 
subordinate  to  the  guaranteed  loan,  and 
the  guaranteed  loan  is  in  a  first  lien 
position  regarding  all  assets  of  the 
project  and  all  collateral  security  and 
surety  pledged.  However,  if  any  of  the 
assets  offered  by  the  borrower  as 
collateral  security  and  surety  pledged. 
However,  if  any  of  the  assets  offered  by 
the  borrower  as  collateral  security  or 
surety  for  the  guarantee  are  subject  to 
prior  Hnancing  liens  by  other  creditors, 
DOE  will  require  that  such  prior  liens  be 
removed,  or  an  acceptable  legal 
arrangement  be  made  with  such  prior 
lien  creditors  where  DOE  will  be 
protected  in  the  event  of  default.  An 
arrangement  of  this  nature  must  be  in 
the  form  of  written  agreement  between 
DOE  and  the  prior  lien  creditors  and 
provide  the  following  conditions: 

(1)  Ample  notice  of  default,  and 
collateral  security  or  surety  sale; 

(2)  A  plan  of  liquidation  offering 
mutual  protection  to  DOE  and  other 
creditors;  and 


(3)  An  option  on  the  part  of  DOE, 
which  would  be  assignable  to  a  third 
party,  to  have  the  first  lien  debt  payable 
according  to  the  original  installment 
terms  (even  after  default)  if  the  project 
operation  is  undertaken  by  or  on  behalf 
of  DOE  or  an  acceptable  third  party; 

(n)  After  a  period  of  not  les.ss  than  10 
years  from  the  closing  date  of  the 
agreement,  the  Secretary  may  determine 
the  feasibility  and  advisability  of 
teminating  the  Federal  participation  in 
the  demonstration  facility.  The 
Secretary  will  take  into  consideration 
whether  the  Government’s  need  for 
information  to  be  derived  from  the 
project  have  been  substantially  met,  and 
whether  the  project  is  capable  of 
commercial  operation.  In  the  event  that 
a  decision  for  temination  is  made,  the 
borrower,  upon  notification  by  the 
Secretary,  has  not  less  than  two  nor 
more  than  three  years  to  arrange  for 
alternative  financing.  At  the  expiration 
of  the  designated  period  of  time,  if  the 
borrower  has  been  unable  to  secure 
alternative  financing,  the  Secretary  may 
charge  the  borrower  an  additional  fee 
not  to  exceed  one  percent  per  year  on 
the  remaining  principal  to  which  the 
Federal  guarantee  applies,  and  the 
guarantee  will  remain  in  full  force  and 
effect; 

(o)  The  Secretary  may  approve 
modifications  to  terms  and  conditions  in 
existing  guarantee  agreements  and 
collateral  documents  pertaining  to  the 
project  only  upon  determining  that  such 
modifications  will  not:  (1)  Substantially 
change  the  project’s  scope,  cost,  and 
purpose;  (2)  Deviate  from  provisions  in 
these  regulations;  or  (3)  Compromise  the 
schedule  for  loan  repayment.  When  the 
program  office  finds  that  a  substantive 
modification  to  existing  terms  and 
conditions  is  desirable  or  necessary,  or 
a  substantive  modification  is  requested 
in  writing  by  the  borrower,  or  servicer,  a 
written  recommendation  will  be 
forwarded  for  approval  to  the  Secretary. 

§  798.23  Tax  status  of  guaranteed 
obligations. 

In  accordance  with  the  Act,  a  loan 
may  be  guaranteed  only  if  the  interest 
paid  on  the  obligation  and  received  by 
the  holder  is  to  be  included  in  gross 
income  for  the  purpose  of  Chapter  1  of 
the  Internal  Revenue  Code  of  1954,  as 
amended.  Where  the  borrower  would 
normally  issue  a  nontaxable  obligation, 
the  issuance  of  a  loan  guarantee  will 
make  such  debt  taxable,  and  the 
Secretary  will  pay  the  borrower  that 
differential  portion  of  the  interest  on  the 
obligation,  that  is  determined  by  the 
Secretary  of  the  Treasury  to  be 
appropriate  after  taking  into  account 
current  market  yields  on  other 


obligations  of  the  borrower,  if  any,  or  on 
other  obligations  with  similar  terms  and 
conditions  paying  interest  which  is  not 
ordinarily  included  in  gross  income  for 
Federal  income  tax  purposes. 

§  798.24.  Guarantee  fees. 

A  guarantee  fee  will  be  paid  by  the 
lender  or  service  on  the  guaranteed 
portion  of  the  loan,  and  will  be 
computed  at  a  rate  specified  in  the 
guarantee  ageeement  of  up  to  one 
percent  per  year  on  the  estimated 
principal  balance  for  the  coming  year. 
Payment  of  the  first  annual  guaranteed 
fee  will  be  made  at  the  time  of  closing  of 
the  guarantee,  and  annually  thereafter, 
or  at  other  intervals  as  set  forth  in  the 
guarantee  agreement.  This  fee  may  be 
passed  to  the  borrower,  and  in  such 
case,  may  be  included  as  a  cost  of  the 
project.  If  principal  and  interest 
assistance  is  in  effect  and  the  fee  is 
being  passed  to  the  borrower,  payments 
of  this  fee  may  be  deferred  by  the 
Secretary  for  the  term  of  the  principal 
and  interest  assistance  contract.  When 
the  Federal  Financing  Bank  is  the 
lender,  the  borrower  will  pay  the 
guarantee  fee  directly  to  the  Secretary 

§  798.25  Cost  overruns. 

(a)  At  the  discretion  of  the  Secretary, 
a  guarantee  agreement  may  be  amended 
to  increase  the  amount  of  the  loan 
guaranteed  in  the  event  that  the  actual 
total  costs  to  be  incurred  exceed  the 
original  estimates.  In  no  event  may  the 
guarantee  be  increased  to  cover  more 
than  60  percent  of  the  expected  overrun 
costs.  All  the  following  conditions  must 
be  met  by  the  borrower  before  the 
Secretary  may  determine  whether  to 
amend  the  guarantee  agreement  to  cover 
such  cost  overruns: 

(1)  The  Secretary  must  be  notified  as 
soon  as  an  overrun  is  anticipated,  along 
with  the  reasons  for  the  expected  cost 
overrun;  and 

(2)  The  borrower  will  provide,  when 
requesting  a  guarantee  increase  to  cover 
overrun  costs: 

(i)  The  revised  expected  completion 
date  and  costs  for  the  project; 

(ii)  An  acceptable  plan  indicating  how 
the  cost  overruns  will  be  funded; 

(iii)  A  list  of  the  additional  collateral 
security  or  surety,  if  any,  to  be  pledged 
for  the  guarantee  increase;  and 

(iv)  Updated  information  on  the 
project’s  economics  to  indicate  that  a 
reasonable  assurance  of  repayment  of 
the  guaranteed  loan  (including  the  cost 
overrun)  by  the  borrower  still  exists. 

(b)  Based  on  the  information 
submitted  by  the  borrower  and  other 
information  known  to  the  Secretary 
may,  at  the  Secretary’s  discretion, 
provide  for  the  guarantee  of  additional 
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funds  for  the  expected  cost  overruns 
upon  making  the  following  findings: 

(1)  The  continuation  of  the  project  is 
worthwhile  to  meet  program  objectives, 
and  is  in  the  public  interest;  and 

(2)  The  probable  net  cost  to  the 
Government  in  increasing  the  guarantee 
to  reflect  the  increase  will  be  less  than 
that  which  would  result  in  the  event  of 
default. 

§  485.26  Information  for  Governors  and 
others. 

(a)  As  soon  as  the  Secretary  receives 
an  application  for  a  project  which  might 
receive  a  guarantee,  the  Secretary  will 
inform  the  Governor  of  the  State,  in 
which  the  facility  will  be  located,  or 
directly  having  an  interest  in  the 
geographic  area,  or  in  the  facility.  If, 
within  60  days  of  notiHcation,  the 
Governor  of  the  State  in  which  the 
facility  is  to  be  located  recommends  that 
the  guarantee  not  be  issued,  the 
application  will  be  rejected,  unless  the 
Secretary  decides  that  the  application 
should  be  further  considered.  In  such  a 
case,  the  Secretary  will  notify  the 
Governor  of  the  reasons,  in  writing,  and 
provide  30  days  for  response. 

(b)  Office  of  Management  and  Budget 
(ONffl)  Circular  No.  A-95  Revised. 
‘‘Evaluation,  Review,  and  Coordination 
of  Federal  and  Federally  Assisted 
Programs  and  Projects,”  requires  that 
any  agency  of  a  State  or  local 
government  or  any  organization  or 
individual  applying  for  a  guarantee 
under  this  program  notify  the  State  and 
areawide  planning  and  development 
clearinghouses  in  the  jurisdiction  of 
which  the  project  is  to  be  located. 
Applicants  are  encouraged  to  contact 
State  and  areawide  clearinghouses  at  an 
early  stage  for  possible  assistance  in 
developing  applications. 

(c)  The  applicant  is  required  to 
provide  DOE  with  information  in  the 
application  about  the  financial  status  of 
its  organization,  about  speciHc 
individuals  who  will  be  involved  in  the 
management  of  the  project,  and/or  other 
proprietary  information.  Proprietary 
information  received  by  DOE  may  be 
released  only  in  accordance  with 

§  798.40  (d)  and  (e). 

(d)  The  Advisory  Council  on  Historic 
Preservation  may  review  and  comment 
upon  applications  for  guarantees  for  any 
project  which  would  affect  property 
listed  or  eligible  for  listing  in  the 
National  Register  of  Historic  Places  or 
which  may  meet  the  criteria  for  listing  in 
the  National  Register,  pursuant  to  36 
CFR  Part  800.  All  comments  received 
from  the  Council  will  be  considered  by 
the  Secretary  when  evaluating 
applications. 


§  798.27  Principal  and  interest  assistance. 

(a]  With  respect  to  any  loan 
guaranteed  under  these  regulations,  the 
Secretary  may  enter  into  a  principal  and 
interest  assistance  contract  with  the 
borrower  to  pay  the  lender,  on  behalf  of 
the  borrower,  the  principal  and  interest 
charges  that  become  due  and  payable 
on  the  unpaid  balance  of  the  loan,  if  the 
Secretary  finds  that: 

(1)  The  borrower  is  unable  to  meet 
principal  or  interest  payments: 

(2)  It  is  in  the  public  interest  to  permit 
the  borrower  to  continue  to  pursue  the 
project; 

(3)  Such  principal  or  interest 
assistance  increases  the  probability  that 
the  loan  will  be  repaid; 

(4)  The  probable  net  cost  to  the 
Federal  Government  in  paying  such 
principal  or  interest  will  be  less  than 
that  which  would  result  in  the  event  of  a 
default  for  the  nonpayment  of  principal 
or  interest; 

(5)  The  amount  of  principal  or  interest 
payment  which  may  be  made  under  this 
Section  will  be  no  greater  than  the 
amount  of  principal  or  interest  that  the 
borrower  is  obligated  to  pay  under  the 
guaranteed  portion  of  the  loan 
agreement;  and 

(6)  TTie  borrower  agrees  to  reimburse 
the  Secretary  for  such  payment 
(including  interest]  on  such  terms  and 
conditions  which  are  satisfactory  to  the 
Secretary,  and  executes  all  necessary 
documents  as  the  Secretary  may  require. 

(b)  If  the  Secretary  determines  that 
principal  and  interest  assistance  is  not 
warranted,  the  Secretary  will  notify  the 
borrower,  and  other  parties,  as 
appropriate. 

§  798.28  Federal  Financing  Bank. 

(a)  The  Federal  Financing  Bank  (FFB) 
is  an  agency  operating  under  the  United 
States  Treasury  Department  which  has 
authority  to  purchase  Federally 
guaranteed  debt.  Loans  guaranteed 
under  these  regulations  may  be  funded 
through  private  lenders  or  the  FFB. 
Funding  by  private  lenders  will  have 
preference  except  in  the  following  cases: 

(1)  Whenever  the  Secretary  may  be 
required  to  make  an  interest  differential 
payment  as  provided  for  in  798.23;  or 

(2]  Whenever  the  Secretary 
determines,  after  consultation  with  the 
Secretary  of  the  Treasury,  and 
negotiation  with  the  private  lender,  if 
any,  or  other  private  lenders,  that  the 
interest  rate,  maturity,  lending  fees,  or 
other  terms  and  conditions  applicable  to 
the  borrower  do  not  reflect  the  value  of 
a  guarantee  backed  by  the  full  faith  and 
credit  of  the  United  States. 

(b)  Whenever  a  loan  is  funded  through 
the  FFB,  the  loan  will  be  serviced,  in 
accordance  with  the  loan  servicing 


requirements,  as  described  in  §  798.50, 
‘‘Loan  servicing,”  by  parties  acceptable 
to  the  Secretary.  In  addition  to  the 
guarantee  fee,  the  cost  of  servicing, 
which  is  normally  borne  by  the  lender 
and  borrower,  will  be  paid  by  the 
borrower  to  the  Secretary,  and  may  be 
included  as  project  cost. 

§  798.29  Applicability  of  other  laws. 

Nothing  in  these  regulations  may  be 
construed  as  affecting  the  obligations  of 
any  party  to  comply  with  Federal,  State, 
and  local  environmental,  land  use,  and 
health  and  safety  laws  and  regulations, 
or  to  obtain  applicable  Federal,  State, 
and  local  permits  licenses  and 
certificates. 

§  798.30  [Reserved] 

Subpart  C— Solicitation,  Evaluation, 
and  Selection  of  Applications 

§  798.40  General  information. 

(a)  The  application  process  for  loan 
guarantees  will  consist  of  these  phases: 

(1)  Solicitation  of  applications; 

(2)  Initial  application  screening  and 
evaluation; 

(3)  Review  by  other  Federal  agencies; 

(4)  Selection  of  applications  for 
further  consideration; 

(3)  Review  by  other  Federal  agencies; 

(4)  Selection  of  application  for  further 
consideration; 

(5)  Issuance  of  conditional 
commitment  and  report  to  Congress;  and 

(6)  Issuance  of  loan  guarantee  upon 
satisfaction  of  conditions  in 
commitment. 

(b)  A  Solicitation  Announcement  may 
be  issued  periodically  by  DOE.  The 
announcement  will  be  synopsized  in  the 
Commerce  Business  Daily  and  Federal 
Register.  In  addition,  the  announcement 
will  be  circulated  directly  to  interested 
individuals,  private  and  public  entities 
(excluding  Federal  agencies),  and 
associations  thereof,  to  the  maximum 
extent  feasible.  The  Solicitation 
Announcement  may  include  the 
following  items: 

(1)  A  brief  description  of  the  type  of 
projects  for  which  applications  are 
solicited; 

(2)  The  time  period  during  which 
responses  to  the  solicitation  may  be 
filed: 

(3)  The  name  and  address  of  the  DOE 
representative  to  whom  any  questions 
may  be  directed;  and 

(4)  Other  information  and 
requirements  as  determined  by  DOE  to 
be  relevant  to  the  Solicitation 
Announcement. 

(c)  Presubmission  conferences  open  to 
all  parties  may  be  conducted  by  DOE 
personnel.  All  parties  requesting  copies 
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of  the  solicitation  will  be  notified  of  all 
conferences  scheduled. 

(d)  Subject  to  the  requirements  of 
applicable  law  and  regulations, 
information  such  as  trade  secrets, 
commercial  and  financial  information, 
and  other  information  or  data 
concerning  the  demonstration  project 
which  the  applicant  or  lender  submit  to 
DOE  in  an  application,  or  at  other  times 
throughout  the  duration  of  the  project, 
on  a  privileged  or  confidential  basis, 
may  not,  in  accorde^nce  with  the  DOE 
regulations  concerning  public  disclosure 
of  information.  Section  19(t)  of  the  Act, 
and  paragraph  (e)  of  this  section,  be 
disclosed  by  DOE  without  prior 
notification  to  the  submitter.  Any 
submitter  asserting  that  the  information 
is  privileged  or  confidential  will 
appropriately  identify  and  mark  such 
information. 

(e)  Technical,  financial, 
environmental,  marketing,  and 
management  information  maintained  by 
the  Secretary  under  this  program  will  be 
made  available  to  the  public,  subject  to 
the  provisions  of  5  U.S.C.  552,  and  18 
U.S.C.  1905,  and  to  other  Government 
agencies  in  manner  that  will  facilitate  its 
dissemination,  provided  that: 

(1)  Upon  a  determination  by  the 
Secretary  that  any  information,  or 
portion  thereof,  obtained  under  this 
program  directly  or  indirectly  from  any 
person  would,  if  made  public,  divulge 
trade  secrets  or  other  proprietary 
information  which  is  protected  by  18 
U.S.C,  1905,  the  Secretary  may  not 
publicly  disclose  such  information;  and 

(2)  The  Secretary  may,  upon  request, 
provide  information  to  any  delegate  of 
the  Secretary  for  the  purpose  of  carrying 
out  this  Act,  and  the  Attorney  General, 
the  Secretary  of  Agriculture,  the 
Secretary  of  the  Interior,  the  Federal 
Trade  Commission,  the  Environmental 
Protection  Agency,  the  General 
Accounting  Office,  other  Federal 
agencies,  or  heads  of  other  Federal 
agencies,  when  necessary  to  carry  out 
their  duties  and  responsibilities  under 
these  regulations  and  other  laws,  but 
such  agencies  and  agency  heads  may 
not  publicly  disclose  such  information. 
This  Section  is  not  authority  to  withhold 
information  from  Congress,  or  from  any 
committee  of  Congress  upon  request  of 
the  Chairman. 

(f)  No  guarantee  or  commitment  to 
guarantee  will  be  entered  into  unless 
authority  is  provided  for  the  such 
guarantees  by  appropriations  law. 

§  798.41  Evaluation  criteria. 

Unless  solicitations  issued  under 
§  798.40(b)  specify  otherwise,  the 
following  criteria  will  be  used  as  the 
basis  for  competitive  evaluation  of 


applications  (The  order  of  listing  is  no 
indication  or  reflection  of  priorities): 

(a)  The  arrangements  for  and  extent 
to  which  risk  will  be  shared  by  the 
parties  to  the  project  other  than  the 
United  States.  This  includes  the 
percentage  of  the  total  cost  of  the 
project  to  be  guaranteed,  stages  of 
inclusion  of  funds  not  guaranteed,  equity 
invested,  extent  to  which  the  equity 
reflects  sunk  costs,  and  types  of 
collateral  security  and  surety  that  would 
be  pledged. 

(b)  The  net  energy  that  can  be 
recovered  or  conserved  by  the  project, 
this  includes  relative  energy  efficiencies, 
including  savings  resulting  from 
recycling  of  source  separated  and 
otherwise  recovered  materials,  the 
utility  of  the  energy  form  to  the  area, 
and  the  net  amoimt  and  type  of  fossil 
fuels  displaced. 

(c)  Potential  applicability  of  the 
project  to  other  parties  or  other 
geographic  areas.  This  includes  the 
extent  to  which  the  technology  is 
adaptable  to  or  repeatable  in,  other 
locations,  or  the  extent  to  which  the 
project  demonstrates  how  institutional 
barriers  can  be  overcome, 

(d)  Adequacy  of  the  management  plan 
for  the  project,  and  qualifications  and 
experience  of  key  personnel  with  all 
aspects  of  similar  operations. 

(e)  Technical  probability  of  success 
and  advances  in  the  state-of-the-art. 

(f)  Potential  environmental,  and  health 
and  safety  impacts,  as  well  as 
socioeconomic  and  competitive  impacts. 
This  includes  the  regional  labor  market 
impact,  the  marketability  of  all  the 
desirable  forms  of  energy  produced  or 
conserved,  the  degree  of  need  that  a 
proposed  project  would  have  in  relation 
to  the  present  system  in  use,  the  level  of 
support  of  the  community,  and  the 
degree  to  which  the  project  assists  in 
attaining  the  goals  of  other  Federal 
programs  in  the  area. 

(g)  Commercial  viability  of  the  project. 

§  798.42  Evaluation  and  selection  panel. 

Applications  submitted  in  response  to 
a  Solicitation  Announcement  will  be 
evaluated  by  a  panel  which  will  be 
appointed  by  the  Secretary,  the  Deputy 
Secretary,  or  the  Under  Secretary,  as 
may  be  appropriate.  When  any 
individual  proposal,  together  with  later 
phases  of  the  same  project,  is  estimated 
to  meet  the  Source  Evaluation  Board 
(SEE)  Handbook  (Procurement 
Regulation  Handbook  No.  1,  44  FR  6038, 
January  30, 1979)  dollar  threshold, 
comprehensive  evaluation  will  be 
conducted  by  a  specially  constituted 
board  which  will  follow  the  procedures 
and  docrimentation  requirements  of  SEB 
Handbook  modified  as  appropriate  to 


conform  to  the  solicitation  process  set 
forth  in  these  regulations  or  in  the 
solicitation.  When  no  individual 
proposal  is  expected  to  meet  the  SEB 
dollar  theshold  proposal  submitted  in 
response  to  a  solicitation  will  be 
evaluated  by  a  panel  which  will  be 
appointed  by  the  cognizant  program 
office.  The  panel  will  utilize  any  of  the 
procedures  and  documentation 
requirements  of  the  SEB  Handbook 
modified  as  appropriate  to  conform  to 
the  solicitation  process  whenever 
necessary  to  insure  the  impartial, 
equitable  and  thorough  evaluation  of 
each  proposal. 

§  798.43  Applications. 

(а)  The  applicant  will  be  asked  to 
provide  information  in  support  of  the 
application  in  the  form  and  with  the 
content  prescribed  in  the  Solicitation 
Announcement.  The  type  of  information 
requested  will  generally  be  similar  to 
that  required  by  an  investment  banking, 
or  other  financial,  institution  which 
might  consider  the  project  for  debt 
financing.  The  application  must  contain 
the  most  current  data  available,  and  be 
adequate  for  DOE  to  properly  evaluate 
the  project.  The  following  items  are  an 
example  of  the  type  of  information  that 
may  be  requested  by  the  Solicitation 
Announcement,  This  information,  as 
available,  should  be  submitted  in  a  brief 
but  precise  manner: 

(1)  A  description  of  the  scope,  nature, 
extent  and  location  of  the  proposed 
project  including  specification  of  the 
technology: 

(2)  A  preliminary  or  conceptual  design 
of  the  demonstration  facility; 

(3)  A  description  of  prior  operating 
experience  with  the  technology; 

(4)  Mass  and  energy  balances  for  the 
proposed  plant,  to  include  energy  data 
on  the  projected  inputs  and  outputs  from 
the  plant 

(5)  Estimates  of  project  costs,  and 
operating  and  maintenance  costs; 

(б)  An  analysis  of  the  market  for  the 
product(s)  to  be  produced,  and  the 
relevant  economics  justifying  the 
analysis; 

(7)  Construction  and- operation 
schedules,  including  major  milestones; 

(8)  An  analysis  of  the  project’s 
technical  and  economic  feasibility, 
including  the  feasibility  and  effect  of 
source  separation  techniques,  if 
applicable; 

(9)  A  description  of  the  applicant’s 
management  concept  and  plan  of 
operation  to  be  employed  in  carrying  out 
the  project; 

(10)  Amount  of  loan  and  guarantee 
requested,  including  preliminary  cash 
flow  projections: 
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(11)  Proposed  risk  allocation  among 
project  participates; 

(12)  A  written  affirmation  from  the 
applicant  supporting  the  need  for  a 
Federal  loan  guarantee; 

(13)  Other  data,  such  as  social, 
employment,  and  economic  factors; 

(14)  A  description  of  the  potential 
environmental  impacts  of  the 
demonstration  including  mitigation 
measures;  and 

(15)  Any  other  information  requested 
by  the  Secretary. 

(b)  The  following  items  illustrate  the 
range,  but  not  necessarily  the  full 
breadth,  of  additional  information  that 
may  also  be  required  for  proper 
evaluation  of  a  project,  dependent  upon 
the  type,  complexity  and  cost  of  the 
project,  the  stage  of  project 
development,  and  the  type  of  applicant 
(e.g.,  municipality,  private  firm,  etc.): 

(1)  A  description  of  the  applicant’s 
organization  and,  when  applicable,  a 
copy  of  the  business  certificate, 
partnership  agreement  or  coporate 
charter,  bylaws,  and  appropriate 
authorizing  resolutions; 

(2)  A  description  of  the  management 
experience  of  each  officer  or  key  person 
in  the  applicant’s  organization  who  is  to 
be  associated  with  the  project; 

(3)  The  past  financial  history  of  the 
firm,  including  financial  statements  and 
projections  as  to  the  firm’s  future 
financial  status; 

(4)  Business  and  financial  interests  of 
principal  organizations  (e.g.,  parent  and/ 
or  subsidiary  of  the  applicant); 

(5)  Such  additional  environmental 
information  on  potential  environmental 
impacts,  including  mitigation  measures; 

(6)  Evidence  of  a  credit  rating,  if  any 
(e.g..  Dun  and  Bradstreet,  Standard  & 
Poor’s,  Moody’s,  etc.); 

(7)  A  copy  of  the  lender’s  conditional 
loan  commitment  document  issued  to 
the  applicant,  if  applicable;  and 

(8)  When  appropriate  to  the  project, 
evidence  of  the  lender’s  exerience  in 
surveying  the  financial  aspects  of 
complex  technological  projects. 

§  798.44  Initial  evaluation  of  applications. 

(a)  Upon  receipt  of  applications  and 
all  required  supporting  material,  the 
Secretary  will  screen  each  application  to 
determine  if  the  proposed  project 
described  in  the  application  is  within 
the  authorization  and  appropriations 
currently  available  to  DOE,  and  to 
determine  of  the  application  is  in 
compliance  with  applicable  statutory 
and  regulatory  provisions  and  the 
requirements  of  the  Solicitation 
Announcement,  if  any.  Applications 
which  exceed  the  Department’s 
authorization  or  appropriation,  or  are 
not  in  compliance  with  applicable 


statutory  or  regulatory  provisions,  or  the 
requirements  of  the  Solicitation 
Announcement,  if  any,  will  be  rejected, 
and  the  applicant  will  be  notified  by  the 
Secretary  together  with  the  basis  for  this 
determination. 

(b)  Governors  and  others  will  be 
notified  in  accordance  with  the 
provisions  of  §  798.26,  of  applications 
for  projects  which  are  accepted  for 
further  processing  in  accordance  with 
the  requirements  of  paragraph  (a)  of  this 
section. 

(c)  The  Secretary  will,  with  due  regard 
for  the  need  for  competitive  evaluation: 

(1)  Evaluate  all  remaining  applications 
under  the  evaluation  criteria  set  forth  in 
§  798.41  or  the  Solicitation 
Announcement,  as  applicable; 

(2)  Determine  whether  or  not  to 
proceed  with  the  application  for 
consideration  for  a  conditional 
commitment;  and 

(3)  Notify  the  applicants  not  selected 
for  further  evaluation. 

(d)  While  the  applications  selected  for 
further  consideration  are  being 
evaluated  by  other  Federal  agencies,  as 
outlined  below,  any  additional 
information  needed  by  DOE  for  further 
evaluation  of  the  applications  will  be 
requested;  however,  the  decision  to 
continue  with  further  evaluation  of  an 
application  and  request  for  further  data 
does  not  insure  that  a  guarantee  will  be 
issued. 

(e)  Pursuant  to  the  requirements  of  the 
Act,  the  Secretary  will  forward 
applications  under  evaluation  to  the 
following  other  Federal  authorities  for 
appropriate  action: 

(1)  To  the  U.S.  Attorney  General  and 
the  Chairman  of  the  Federal  Trade 
Commission  requesting  their  written 
views,  comments  and  recommendations 
concerning  the  impact  of  a  specific  loan 
guarantee  on  competition  and 
concentration  in  the  production  of 
energy; 

(2)  To  the  Administrator  of  the 
Environmental  Protection  Agency  for 
certification  that  the  proposed  project  is 
consistent  with  guidelines  published 
pursuant  to  section  1008(a)  of  the 
Resource  Conservation  and  Recovery 
Act;  and 

(3)  To  the  Secretary  of  the  Treasury 
for  concurrence  as  to  the  terms,  rates, 
and  fees  of  the  proposed  financing,  and 
to  insure  that  the  timing,  interest  rate, 
and  substantial  terms  and  conditions  of 
such  guarantee  will  have  the  minimum 
possible  impact  on  the  capital  markets 
of  the  United  States. 

(f)  The  Secretary  will  give  due 
consideration  to  the  views  and 
comments  received  from  the  agencies 
described  in  paragraph  (e)  of  this 
section.  In  the  event  that  the  Attorney 


General  and/or  the  Chairman  of  the 
Federal  Trade  Commission  make  a 
negative  recommendation  concerning 
any  proposed  transaction,  the  Secretary 
may  not  proceed  to  issue  a  guarantee 
unless  the  President  of  the  United  States 
determines  in  writing  that  such 
guarantee  is  in  the  national  interest. 
Upon  receipt  of  appropriate 
recommendations  for  approval  from  the 
above  agencies,  or  from  the  President  in 
the  event  of  a  negative  recommendation 
from  the  Attorney  General  or  Chairman 
of  the  Federal  Trade  Commission,  the 
Secretary  may  proceed  to  take  such 
action  as  is  determined  to  be  warranted 
in  accordance  with  the  provisions  of 
these  regulations  for  further 
consideration,  and/or  approval  or 
disapproval  of  the  proposed  loan 
guarantee. 

§  798.45  Additional  information 
requirements. 

The  Secretary  may  determine  that 
additional  project  specific  information 
may  be  required  with  regard  to  the 
review,  evaluation,  and  selection  of 
applications  received  in  response  to 
Solicitation  Announcements.  Such 
additional  information  requirements  will 
be  communicated  in  writing  by  the 
Secretary  directly  to  applicants,  or,  in 
some  cases,  their  respective  lenders  or 
servicers. 

§  798.46  Issuance  of  commitments  to 
guarantee. 

(a)  Upon  receipt  of  any  required 
additional  information  and  all  necessary 
supporting  material,  the  Secretary  will 
complete  evaluation  of  the  financial, 
economic,  environmental,  engineering, 
managerial,  other  regulatory,  and  social 
aspects  of  the  project. 

(b)  After  completion  of  this  final 
evaluation,  the  Secretary  will,  for  each 
project  still  being  considered  for  a 
guarantee: 

(1)  Obtain  the  final  certification  of  the 
Administrator  of  EPA  and  any 
appropriate  State  and  areawijde  solid 
waste  management  agency,  that  the 
application  is  consistent  with  any 
applicable  suggested  guidelines 
published  pursuant  to  Section  1008(a)  of 
the  Resource  Conservation  and 
Recovery  Act  and  any  applicable  State 
or  regional  solid  waste  management 
plan; 

(2)  Obtain  the  final  concurrence  of  the 
Secretary  of  the  Treasury  with  respect 
to  the  timing,  interest  rate,  and 
substantial  terms  of  the  loan  guarantee. 
The  Secretary  of  Treasury  will  ensure  to 
the  maximim  extent  feasible  that  the 
timing,  interest  rate,  and  substantial 
terms  and  conditions  of  such  guarantee 
will  have  the  minimum  possible  impact 


31616 


Federal  Register  /  Vol.  45,  No.  94  /  Tuesday,  May  13,  1980  /  Rules  and  Regulations 


on  the  capital  markets  of  the  United 
States,  taking  into  account  other  Federal 
direct  and  indirect  securities  activities; 

(3)  Forward  to  the  Chairman  of  the 
Committee  on  Science  and  Technology 
of  the  House  of  Representatives  and  to 
the  Chairman  of  the  Committee  on 
Energy  and  Natural  Resources  of  the 
Senate  a  full  and  complete  report  on  the 
proposed  demonstration  facility  of  the 
applicant  seeking  the  guarantee,  as 
required;  and 

(4)  Not  finalize  the  loan  guarantee  or 
commitment  to  guarantee  prior  to 
expiration  of  90  calendar  days  (not 
including  any  day  on  which  either 
House  of  Congress  is  not  in  session 
because  of  an  adjournment  if  the 
adjournment  is  for  more  than  three 
calendar  days  to  a  day  certain)  from  the 
date  on  which  such  report  on  the 
proposed  demonstration  facility  is 
received  by  such  committeees. 

(c)  Upon,  or,  in  some  cases,  subject  to, 
the  satisfactory  completion  of  the 
requirements  contained  in  subsection  (b) 
of  this  section,  the  Secretary  may  issue  a 
conditional  commitment  to  provide  a 
guarantee  to  the  tranaction  proposed  by 
the  application.  The  conditional 
commitment  will  identify  the  terms  and 
conditions  under  which  the  guarantee 
would  be  issued,  and  any  additional 
requirements  to  be  placed  upon  the 
applicant  as  a  condition  for  the 
guarantee. 

(d)  Prior  to  issuing  a  loan  guarantee 
all  appropriate  site  specific 
environmental  analyses  required  by 
relevant  laws  or  regulations  will  be 
completed  in  accordance  in  accordance 
with  §  798.21(a).  However,  if  an 
Environmental  Impact  Statement  (EIS)  is 
required,  a  guarantee  may  be  entered 
into  on  the  condition  that  disbursements 
under  such  guarantee  will  be  made, 
prior  to  the  completion  of  the  EIS,  only 
for  the  purpose  of  assisting  the  borrower 
in  providing  information  to  DOE  to  aid 
in  completion  or  review  of  the  EIS,  or  for 
other  purposes,  only  with  the  express 
written  approval  of  the  Offices  of  the 
Assistant  Secretary  for  Environment 
and  the  General  Counsel. 

§798.47  Closing. 

When  an  application  for  a  guarantee 
agreement  has  been  approved  by  the 
Secretary,  the  Secretary  will  notify  the 
applicant,  and  other  parties,  if 
appropriate,  and  issue  a  commitment  to 
guarantee.  To  the  extent  necessary, 
meetings  will  be  arranged  to  discuss  the 
terms  and  conditions  contained  in  the 
commitment,  the  guarantee  agreement, 
and  other  instruments  relevant  to  the 
transaction.  Upon  agreement  as  to  the 
terms  and  conditions  of  the  guarantee 
agreement  and  other  relevant 


instruments,  a  closing  date  agreeable  to 
the  parties  will  be  set. 

Subpart  D— Guarantee  and  Project 
Administration 

§  798.50  Loan  servicing. 

(a)  The  guarantee  agreement  will 
provide  that  a  party,  hereafter  called  the 
servicer,  that  is  acceptable  to  the 
Secretary,  service  the  guarantee  in 
accordance  with  the  applicable 
provisions  of  these  regulations,  and  the 
guarentee  agreement.  In  addition,  where 
the  Federal  Financing  Bank  is  used,  the 
servicing  arrangements  will  be  jointly 
developed  by  DOE  and  the  borrower. 
Where  such  course  of  action  is 
considered  by  the  Secretary  to  be 
appropriate,  a  separate  servicer  may  be 
appointed  for  the  construction,  startup 
and  trial  period  of  the  project 

(b)  The  servicer  will  exercise  such 
care  and  diligence  in  the  disbursement, 
servicing,  and  collection  of  the  loan  as 
would  be  exercised  by  a  reasonable  and 
prudent  party  in  dealing  with  a  loan 
without  a  guarantee. 

(c)  The  servicer  will  notify  the 
Secretary  in  writing  without  delay: 

(1)  That  the  first  disbursement  is 
ready  to  be  made,  together  with 
evidence  from  the  borrower  that  the 
project  has  begun  or  is  about  to  begin; 

(2)  Of  the  date  and  amount  of 
disbursement  for  each  subsequent 
disbursement  under  the  guaranteed 
loan; 

(3)  Of  any  known  failure  by  an 
intended  source  of  capital  to  honor  its 
commitment; 

(4)  Of  any  nonreceipt  of  payment 
within  fifteen  (15)  days  after  the  date 
specified  for  payment,  together  with 
evidence  of  appropriate  notifications 
made  by  the  servicer  to  the  borrower; 

(5)  Of  any  known  failure  by  the 
borrower  to  comply  with  terms  and 
conditions  as  set  forth  in  the  loan 
agreement  or  guarantee  agreement; 

(6)  If  the  servicer  has  information  that 
the  borrower  may  not  be  able  to  meet 
any  future  scheduled  payment  of 
principal  or  interest; 

(7)  If  the  servicer  has  information  that 
the  borrower  may  not  meet  any  of  the 
material  terms  and  conditions  of  the 
guarantee  agreement;  or 

(8)  Of  any  significant  changes  from 
the  original  cash  flow  projections  as 
evidenced  from  information  and  reports 
received  from  the  borrower. 

(d)  The  servicer  will  be  required  to 
submit  to  the  Secretary  periodic  reports 
on  the  status  and  condition  of  each 
project  guaranteed  under  this  regulation. 
The  Secretary  will  prescribe  the 
frequency,  format,  and  content  of  these 
reports.  However,  a  report  on  the  status 


of  the  guarantee  will,  at  a  minimum,  be 
submitted  by  the  servicer  to  the 
Secretary  annually  on  the  anniversary 
date  of  closing.  Reporting  will  be  in 
accordance  with  requirements 
established  by  DOE  and  specified  in  the 
guarantee  agreement,  and  servicing 
agreement,  if  applicable.  Reports  will  be 
furnished  to  the  Secretary  until  that  time 
when  the  guaranteed  portion  of  the 
instrument  is  repaid. 

(e)  The  servicer  will  take  those 
actions  necessary  to  perfect  and 
maintain  liens  on  assets  which  are  set 
forth  in  the  loan  or  guarantee  agreement 
as  collateral  security  or  surety  for  the 
guaranteed  portion  of  the  loan. 

§  798.51  Loan  disbursements. 

(a)  Unless  otherwise  provided  in  the 
guarantee  agreement,  the  borrower  may 
not  be  provided  with  any  funds  under 
the  guarantee  until  the  servicer  has: 

(1)  Received  written  notice  from  the 
Secretary  that  the  disbursement  is 
approved;  and 

(2)  Received  from  the  borrower 
satisfactory  documentary  evidence  that 
loan  disbursements  requested  will  be 
used  to  pay  allowable  project  costs 
incurred  or  to  be  incurred  by  the 
borrower.  The  servicer  or  Secretary  may 
require  the  borrower  to  provide 
documentation  setting  forth  the 
purposes  for  which  the  drawdown  is 
requested  and  an  attestation  that  the 
disbursements  will  be  used  only  for  such 
purposes.  Signature  on  the  requesting 
document  will  be  made  by  a  person 
authorized  to  order  the  expenditure  of 
the  borrower’s  funds. 

(b)  The  servicer  may  not  release  to  the 
borrower  drawdowns  from  any 
disbursement  until  the  disbursement  is 
approved  by  the  Secretary;  and 

(c)  The  servicer  may  noL  without  the 
written  approval  of  the  Secretary, 
withhold  from  the  borrower  authorized 
disbursements,  except  as  included  in  the 
provisions  of  the  guarantee  agreement. 

§  798.52  Financial  assistance  fund. 

(a)  As  provided  for  in  Section  19(n)  of 
the  Act,  there  is  established  in  the 
Treasury  of  the  United  States  a  separate 
fund,  hereafter  referred  to  as  the  Fund, 
to  carry  out  the  provisions  of  these 
regulations. 

(b)  The  following  will  be  deposited  in 
the  Fund: 

(1)  Appropriations  to  the  Fund  that 
are  made  available  by  legislation; 

(2)  Repayments  made  by  borrowers  in 
accordance  with  the  terms  and 
conditions  in  principal  and  interest 
assistance  contracts; 

(3)  Guarantee  fees;  and 

(4)  Any  other  moneys,  property,  or 
assets  derived  from  operations  of  this 
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guarantee  program,  including 
foreclosure,  repossession,  or  sale  of 
collateral  securities. 

(c)  Balances  in  the  Fund  will  be  used 
for: 

(1)  Payment  to  debtholders,  in  the 
event  of  default,  of  the  principal  balance 
and  accrued  interest  on  loan  guarantee 
agreements; 

(2)  Payments  under  terms  of  a 
principal  and  interest  contract; 

(3)  Payment  to  compensate  for 
increased  interest  expenses  associated 
with  securities  as  provided  for  in 

§  798.23;  and 

(4)  Any  necessary  administrative 
expenses  incurred  by  the  DOE,  or  other 
Federal  agencies  acting  pursuant  to  the 
direction  of  the  DOE  in  carrying  out  the 
provisions  of  this  regulation. 

(d)  If,  at  any  time,  the  moneys 
available  in  the  Fund  are  insufficient  to 
pay  principal  and  accrued  interest  in  the 
event  of  default,  or  principal  and 
interest  assistance  payments,  the 
Secretary  may  issue  to  the  Secretary  of 
the  Treasury  notes  or  other  obligations 
in  such  forms  and  denominations, 
bearing  such  maturities,  and  subject  to 
such  terms  and  conditions  as  may  be 
prescribed  by  the  Secretary  of  the 
Treasury  in  order  to  borrow  sufficient 
funds  for  such  purposes.  This  borrowing 
authority  will  be  effective  only  to  such 
extent  or  in  such  amounts  as  are 
specified  in  appropriation  acts.  Such 
authority  will  be  without  fiscal  year 
limitation.  Redemption  of  such  notes  or 
obligations  will  be  made  by  the 
Secretary  from  appropriations  or  other 
moneys  available  under  this  regulation. 
Such  notes  or  other  obligations  will  bear 
interest  at  a  rate  determined  by  the 
Secretary  of  the  Treasury,  which  may 
not  be  less  than  a  rate  determined  by 
taking  into  consideration  the  average 
market  yield  on  outstanding  marketable 
obligations  of  the  United  States  of 
comparable  maturities  during  the  month 
preceding  the  issuance  of  the  notes  or 
other  obligations.  The  Secretary  of  the 
Treasury  may  at  any  time  sell  any  of  the 
notes  or  other  obligations  acquired.  All 
redemptions,  purchases,  and  sales  by 
the  Secretary  of  the  Treasury  of  such 
notes  or  other  obligations  will  be  treated 
as  public  debt  transactions  of  the  United 
States. 

(e)  The  amounts  in  the  Fund  will  be 
without  fiscal  year  limitations  and 
remain  available  until  expended,  with 
the  exception  that,  if  at  any  time,  the 
Secretary  determines  that  moneys  in  the 
Fund  exceed  the  present  and 
foreseeable  requirements  of  the  Fund, 
such  amounts  in  the  Fund  that  are  nqt 
required  to  secure  outstanding  financial 
assistance  obligations  will  be  paid  into 
the  General  Fund  of  the  Treasury. 


§  798.53  Reduction  or  withdrawal  of 
guarantee. 

(a)  The  Secretary  may  reduce  or 
withdraw  the  guarantee,  as  to  amounts 
not  yet  disbursed  or  drawndown  by  the 
borrower,  by  written  notice  to  the  lender 
and  to  the  borrower  if  the  Secretary 
determines  that: 

(!)  Initiation  of  activity  on  the  project 
has  not  occurred  within  the  period  of 
time  set  forth  in  the  guarantee 
agreement.  Within  60  days  after  the 
guarantee  is  withdrawn  under  this 
circumstance,  the  Secretary  will 
reimburse  to  the  lender  the  full  amount 
of  the  guarantee  fee  paid  by  the  lender  if 
the  fee  has  not  been  passed  to  the 
borrower; ' 

(2)  The  borrower  has  failed  to  acquire 
the  required  capital  from  intended  or 
alternate  sources  of  such  capital,  or  has 
failed  to  comply  with  material  terms  and 
conditions  set  forth  in  the  guarantee 
agreement.  The  Secretary  will  notify  the 
borrower,  the  holder,  and  the  servicer, 
as  appropriate,  if  the  guarantee  is  to  be 
reduced.  Drawdowns  permitted  to  be 
made  by  the  servicer  after  such 
notification  is  received  may  not  be 
covered  by  a  guarantee; 

(3)  The  lender  or  servicer  has  failed  to 
comply  with  any  material  term  or 
condition  as  set  forth  in  the  guarantee 
agreement,  and  the  Secretary  has 
determined  that  such  breach  will 
increase  the  financial  exposure  of  the 
Government.  The  Secretary  will  give 
notice  of  his  finding  that  the  lender  or 
servicer  has  not  complied  with  a 
material  term  to  the  borrower,  the 
servicer,  the  lender,  and  the  holder,  as 
appropriate.  Following  notification  of 
the  Secretary’s  determination,  the 
lender,  or  servicer,  as  appropriate,  will 
be  allowed  reasonable  time  to  correct 
the  failure  to  comply.  Actions  to  be 
taken,  if  the  failure  is  not  removed  in  a 
reasonable  time,  will  be  detailed  in  the 
guarantee  agreement;  or 

(4)  In  the  event  that  the  Secretary 
determines  that  the  project’s  economic 
success  cannot  be  achieved  in 
accordance  with  the  requirements 
specified  in  the  guarantee  agreement, 
the  guarantee  may  be  reduced  to 
amounts  which  have  been  provided  by 
the  lender  as  of  the  date  of  notice. 

(b)  A  guarantee  will  be  incontestable 
in  the  hands  of  the  holder  of  the 
guaranteed  obligation,  except  for  fraud 
or  material  misrepresentation  on  the 
holder’s  part. 

§  798.54  Assignment. 

(a)  Except  as  may  be  otherwise  by 
law,  a  holder  may  assign,  to  another,  the 
guaranteed  loan  or  portion  thereof.  Such 
assignment  will  be  in  accordance  with 
the  provisions  of  the  guarantee 


agreement  which  may  include  a 
requirement  for  DOE  approval  of  any 
assignment. 

(b)  The  lender,  except  to  the  extent 
that  specific  limitations  provided  by  law 
or  in  the  guarantee  agreement  do  not 
permit,  may  provide  other  lenders  with 
participating  shares  in  the  loan  without 
the  prior  consent  of  the  Secretary.  The 
guarantee  agreement  will  specify  to 
what  extent  and  in  what  manner  the 
loan  may  be  divided  into  shares.  The 
lender  will  give  advance  written  notice 
to  the  Secretary  when  participating 
shares  are  so  provided.  The  notice  will 
be  in  accordance  with  the  manner  and 
format  prescribed  in  the  guarantee 
agreement  and  provide  the  participant’s 
business  name,  address,  telephone 
number,  and  name  of  official  to  contact. 

(c)  The  original  servicer  will  continue 
to  be  responsible  for  and  perform  the 
servicing  provisions  of  the  guarantee 
agreement  unless  the  Secretary 
approves  or  assigns  a  substitute  servicer 
in  accordance  with  provisions  of  the 
guarantee  agreement. 

§  798.55  Treatment  of  loan  repayments. 

When  a  lender  holds  a  guaranteed 
and  a  nonguaranteed  portion  of  a  loan, 
payments  of  principal  or  interest  made 
by  the  borrower,  in  accordance  with  the 
loan  agreement,  will  be  applied  by  the 
servicer  to  reduce  the  guaranteed  and 
nonguaranteed  portions  of  the  loan  on  a 
basis  that  reflects  the  porportions  that 
the  guaranteed  and  nonguaranteed 
portions  bear  to  the  total  loan. 

§  798.56  Project  monitoring 

(a)  The  guarantee  agreement  or 
related  documents  will  provide  that 
appropriate  DOE  and  other  Federal 
representatives  have  acgess  to  the 
project  site  at  all  reasonable  times  in 
order  to  monitor  the  performance  of  the 
project.  The  servicer,  to  the  extent 
lawful  and  within  its  control,  and  the 
borrower  will  assure  availability  of 
information  related  to  the  demonstration 
facility  as  is  necessary  to  permit  the 
Secretary  to  determine  technical 
progress,  soundness  of  financial 
condition,  management  stability, 
compliance  with  environmental 
protection  requirements,  and  other 
matters  pertinent  to  the  guarantee.  The 
guarantee  agreement  or  related 
documents  will  identify  those  items,  or 
types,  of  information  which  the 
Secretary  may  not  make  available  for 
public  dissemination. 

(b)  The  guarantee  agreement,  or 
related  documents,  will  provide  that  the 
servicer  and  the  borrower  keep  such 
records  concerning  the  project  as  is 
necessary  to  facilitate  an  effective  audit 
and  performance  evaluation  of  the 
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project,  and  that  the  Secretary  and  the 
Comptroller  General,  or  their  duly 
authorized  representatives,  will  have 
access,  for  the  purpose  of  audit  and 
examination,  to  any  pertinent  books, 
documents,  papers,  and  records  of  the 
borrower  and  the  lender.  Such 
inspection  may  be  made  during  the 
regular  office  hours  of  the  borrower  or 
the  servicer,  or  at  any  other  time 
mutually  convenient.  The  Comptroller 
General,  at  six  month  intervals,  make  an 
audit  of  recipients  of  financial 
assistance  under  this  program  pursuant 
to  applicable  General  Accounting  Office 
regulations. 

§  798.57  Survival  of  loan  guarantee 
agreement. 

Except  in  accordance  with  §  798.53, 
“Reduction  or  withdrawal  of  guarantee,” 
guarantee  agreements  issued  under 
these  regulations  will  be  binding  upon 
the  lender,  the  borrower,  the  Secretary, 
and  other  parties  to  the  agreement,  and 
upon  their  successors  and  assignees.  No 
delay  or  failure  of  the  Secretary  in  the 
exercise  of  any  right  or  remedy,  or 
partial  exercise  of  any  such  right  or 
remedy,  will  preclude  any  exercise  of 
futher  rights  or  remedies,  and  no  action 
taken  or  omitted  by  the  Secretary  will 
be  considered  a  waiver  of  any  such 
further  right  or  remedy. 

§  798.58  Other  Federal  assistance. 

Npthing  in  these  regulations  may  be 
interpreted  to  deny  or  limit  the 
borrower’s  right  to  seek  and  obtain 
other  Federal  financial  assistance  (e.g., 
grants,  price  supports,  or  cooperative 
agreements)  for  a  demonstration  facility 
provided  the  prior  written  approval  of 
the  Secretary  in  obtained.  The  total 
amount  of  Federal  financial  assistance 
obtained  for  any  facility  under  these 
regulations  or  any  other  Federal 
program  may  not  exceed  75  percent  of 
the  total  costs.  For  purposes  of  these 
regulations,  other  Federal  financial 
assistance  does  not  include  revenue 
sharing  funds  or  any  tax  benefits. 

§  798.59  Appeals. 

The  guarantee  agreement  will  include 
a  provision  which  specifies  that  any 
dispute  concerning  a  question  of  fact 
arising  after  the  guarantee  agreement  is 
executed  will  be  decided  in  writing  by 
the  Secretary.  The  borrower  or  lender 
may  request  the  Secretary  to  reconsider 
any  such  decision.  If  not  satisfied  with 
the  Secretary’s  final  decision,  the 
borrower  or  lender,  upon  receipt  of  such 
written  decision,  may  appeal  the 
decision  within  30  days,  in  writing,  to 
the  Chairman,  Energy  Board  of  Contract 
Appeals  (EBCA),  Department  of  Energy, 
Washington,  D.C.  20585.  EBCA,  when 


functioning  to  resolve  such  a  dispute 
under  a  loan  guarantee,  will  proceed  in 
the  same  general  manner  as  when  it 
presides  over  appeals  involving  contract 
disputes.  The  decision  of  EBCA  with 
respect  to  such  appeals  shall  be  the  final 
decision  of  the  Secretary. 

§  798.60  [Reserved] 

Subpart  E— Default 

§  798.70  Default,  demand,  payment,  and 
collateral  security  and  surety  liquidation. 

(a)  In  the  event  that  the  borrower  has 
defaulted  in  the  making  of  required 
payments  of  principal  or  interest  on  any 
portion  of  a  loan  guaranteed  in 
accordance  with  these  regulations,  and 
such  default  has  not  been  cured  within 
the  period  of  grace  provided  in  the 
guarantee  agreement,  or  other  collateral 
security  or  surety  agreement,  the  holder 
of  the  debt,  or  other  nominee  or  trustee 
empowered  to  act  for  the  holder, 
including  the  servicer,  may  make  written 
demand  upon  the  Secretary  for  payment 
pursuant  to  the  provisions  of  the 
guarantee  agreement. 

(b)  In  the  event  that  the  borrower  is  in 
default  as  a  result  of  a  breach  of  one  or 
more  of  the  terms  and  conditions  of  the 
guarantee  agreement,  note,  loan 
agreement,  or  other  contractural 
obligation  related  to  the  guaranteed  debt 
transaction,  other  than  the  borrower’s 
obligation  to  pay  principal  or  interest,  as 
provided  in  paragraph  (a)  of  this  section, 
the  holder  will  not  be  entitled  to  make 
demand  for  payment  pursuant  to  the 
guarantee,  unless  the  guarantee 
agreement  provides  that  such  default  is 
a  material  breach  entitling  the  holder  to 
make  demand,  or  unless  the  Secretary 
agrees  in  writing  that  such  default  has 
materially  affected  the  rights  of  the 
parties,  and  finds  that  the  holder  should 
be  entitled  to  receive  payment  pursuant 
to  the  guarantee  agreement. 

(c)  No  provision  of  these  regulations 
may  be  construed  to  preclude 
forbearance  by  the  holder  with  the 
consent  of  the  Secretary  for  the  benefit 
of  the  borrower, 

(d)  Upon  the  making  of  demand  for 
payment  as  provided  in  paragraph  (a)  or 
(b)  of  this  section,  the  holder  will 
provide,  in  conjunction  with  such 
demand  or  immediately  thereafter,  at 
the  request  of  the  Secretary,  supporting 
documentation  as  may  be  reasonably 
required  to  justify  the  demand. 

(e)  Payment  as  required  by  the 
guarantee  will  be  made  within  sixty  (60) 
days  after  receipt  by  the  Secretary  of 
written  demand  for  payment:  Provided, 
the  demand  is  in  compliance  with  the 
terms  and  conditions  of  the  guarantee 
agreement,  applicable  law,  and  these 


regulations.  Interest  will  accrue  to  the 
holder,  in  accordance  with  provisions 
stated  in  the  guarantee  agreement,  until 
the  guaranteed  portion  of  the  loan  has 
been  fully  paid  by  the  Secretary. 

(f)  In  the  event  of  default  and  payment 
by  the  Secretary  to  the  holder,  the 
holder  will  transfer  and  assign  to  the 
Secretary  all  rights  held  by  the  holder  in 
the  guaranteed  loan.  Such  assignment 
will  include  all  related  liens  on 
collateral  security  and  surety  rights. 
Upon  such  payments,  the  Secretary  will 
be  subrogated  to  the  rights  of  the 
recipient  of  the  payment  and  will  have 
superior  rights  in  and  to  the  property 
acquired  from  the  recipient  of  the 
payment.  Where  there  is  a  partial 
guarantee  of  the  loan,  the  guarantee 
agreement  will  specify  the  terms  and 
conditions  for  the  handling  of  the 
collateral  and  the  disposition  of  the 
proceeds  of  recovery  after  default  has 
occurred. 

(g)  Where  the  guarantee  agreement  so 
provides,  the  holder  and  the  Secretary 
may  jointly  agree  to  a  plan  of  liquidation 
of  the  collateral  security  pledged  to  the 
guaranteed  loan. 

(h)  Where  the  guarantee  agreement 
does  not  provide  for  a  liquidation  plan 
involving  the  holder,  and  payment  of  the 
guaranteed  loan  has  been  made,  the 
Secretary,  in  accordance  with  the  rights 
received  through  subrogation  and  acting 
through  the  U.S.  Attorney  General,  will 
foreclose  on  the  collateral  security  and 
take  such  other  legal  action  as 
necessary  for  the  protection  of  the 
Government. 

(i)  If  the  Secretary  is  awarded  title 
and  rights  to  collateral  security  pursuant 
to  foreclosure  proceedings,  the  Secretary 
may  take  action  to  complete,  maintain, 
operate,  or  lease  the  project  facilities,  or 
take  any  other  necessary  action  which 
the  Secretary  deems  appropriate  in 
order  that  the  original  goals  and 
objectives  of  the  project  will,  to  the 
extent  possible,  be  realized. 

(j)  In  addition  to  foreclosure  and  sale 
of  collateral  security  the  U.S.  Attorney 
General  will  take  appropriate  action  in 
accordance  with  ri^ts  contained  in  the 
guarantee  agreement  to  recover  losses 
and  expenses  incurred  by  the 
Government  as  a  result  of  the  default. 
Any  recovery  so  received  by  the  U.S. 
Attorney  General  on  behalf  of  the 
Government  will  be  applied  in  the 
following  manner.  First,  to  the  expenses 
incurred  by  the  U.S.  Attorney  General 
and  DOE  in  effecting  such  recovery; 
second,  to  reimbursement  of  any 
amounts  paid  by  DOE  as  a  result  of  the 
loan  guarantee;  third,  to  any  amounts 
owed  to  DOE  under  related  principal 
and  interest  assistance  contracts;  and 
fourth,  to  any  other  lawful  claims  held 
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by  the  Government  on  such  proceeds. 
Any  sums  remaining  after  full  payment 
of  the  above  will  be  available  for  the 
benefit  of  other  parties  lawfully  entitled 
to  claim  them. 

(k)  If  a  partial  guarantee  is  involved; 
funds  received  by  the  lender  as  a  result 
of  liquidation  actions  will  be  applied  as 
follows: 

(l)  First,  to  the  payment  of  reasonable 
and  customary  fees  and  expenses 
incurred  in  the  liquidation  process,  and 
as  set  forth  in  the  liquidation  plan;  and 

(2)  Second,  distributed  among  the 
legal  owners  of  interests  in  the  loan; 
pro-rated  in  accordance  with  their 
relative  percentage  ownership  of  the 
loan. 

(l)  No  action  taken  in  the  liquidation 
of  any  collateral  security  pledged  by  the 
borrower  will  affect  the  rights  of  any 
party,  including  the  Secretary,  having  an 
interest  in  the  loan  to  pursue,  jointly  or 
severally,  to  the  extent  provided  in  the 
loan  agreement  or  the  guarantee 
agreement,  legal  action  against  the 
borrower,  or  other  liable  parties,  for  any 
deficiencies  owing  on  the  debt  after 
application  of  the  proceeds  received 
upon  liquidation. 

(m)  In  the  event  that  the  Secretary 
considers  it  necessary  or  desirable  to 
protect  or  further  the  interest  of  the 
United  States  in  connection  with  the 
liquidation  of  collateral  security  or 
recovery  of  debciencies  due  under  the 
loan,  the  Secretary  will  take  such  action 
as  may  be  appropriate  under  the 
circumstances. 

(n)  Nothing  in  this  Section  may 
preclude  the  Secretary  from  purchasing 
the  holder’s  interest  in  the  project  upon 
liquidation  or  any  portion  of  any 
nonguaranteed  loan  which  might  be 
partially  secured  by  the  assets  of  the 
project. 

§  798.71  Preservation  of  collateral 
security. 

(a)  Upon  default  by  the  borrower,  the 
holder  of  pledged  collateral  security  will 
take  those  actions  that  the  Secretary 
may  reasonably  require  to  provide  for 
the  care,  preservation,  protection,  and 
maintenance  of  the  collateral  security  so 
as  to  enable  the  United  States  to 
achieve  maximum  recovery  upon  default 
of  the  loan.  The  Secretary  may 
reimburse  the  holder  of  collateral 
security  for  reasonable  and  appropriate 
expenses  incurred  in  taking  actions 
required  by  the  Secretary. 

(b)  Except  as  provided  in  §  798.70,  no 
party  may  waive  or  relinquish,  without 
the  consent  of  the  Secretary,  right  to  any 
collateral  security  for  the  loan  to  which 
the  United  States  would  be  subrogated 
upon  payments  under  the  guarantee 
agreement. 


(c)  In  the  event  of  a  default,  the 
Secretary  may  enter  into  contracts  as 
required  to  preserve  the  collateral 
security  for  the  loan. 

[FR  Doc.  80-14626  Filed  5-12-60;  8:45  am) 
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